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CORNELIA P. MC CURLEY VS. NAI^ SAV. 4 TRUST CO., EXECUTORS, ETC. 


0 Supreme Court of the District of Columbia. 

At Law. No. 58375. 

Cornelia P. MIcCurley, Plaintiff, 

vs. 

National Savixos & Trust Co, Executor of the Estate of Josiah 

Bellows, Deceased, Defendant. 

United States ok America, 

District of Calumina, ss: 

Be il hem cm bored, That in the Supreme Court of the District of 
Columbia, at the City of Washington! in said District at the timl 

inc^had e in , 'the , '!’" 0d ’ ,, 1 '® fo ] llo ' v, "g papers were tiled and proceed- 
ings nacl, in the above-entitled cause, to wit:_ * 

* Declaration. 

Filed August 2d, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58375. 

Cornelia 1*. MV-Curi.ky, Plaintiff. 

vs. 

National Savinos & : Trust Co, Executor of the Estate of Josiah 

Hollows, Deceased, Defendant. 

SnWny , * , Tr.fst P° rn0lia MeC " rle >’> s,les the defendant, National 
.nMigs&Ti 11 st. Company, a corporation, Executor of the Estate of 

Josiah bellows, deceased for that whereas, the said decedent Josiah 

Hollows, was during Ins lifetime on, to wit, the 10th dav of June 

19b), indebted to the plaintiff in the sum of Sixteen thousand 

7*7?, od-oj'w " n< nine,y seve " F> o| lrtrsi, and eightv-four cents 
($lf>,29,.84), for money payable by the defendant to the plaintiff- 
foi Hoik done and materia! provided by tbe plaintiff for the decedent 
a Ins request ; and for money paid by the plaintiff for the decedent 
at Ins request for goods sold and delivered by the plaintifflo the 
decedent; and for money loaned by the plaintiff to the decedent 
and foi money received bv the decedent for the use of the plaintiff’ 

and for money found to be due from the decedent to the plaintiff 
on account stated between them. plaintiff 
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And iho plaintiff claims of and from the said defendant, the 
National Savings A: Trust Company, as executor aforesaid, the sum 
of Sixteen Thousand. Two Hundred and Ninety-seven Dollars, and 
eighty-four cents, $16,297.84, interest thereon from the 17th 
of June. 1915, according to the hill of particulars annexed, besides 

o '***' DANIEL W. DAK EH, 

WM. E. LEAHY, 

Attorneys for Plaintiff. 

Hill of Particulars. 

Filed August 26, 1915. 

******* 

Estate of Josiah Bellows: to Cornelia McCurlev. 


To services as housekeeper, attendant to Helen Bellows, wife of 
Josiah Bellows, and Josiah Bellows, for managing the estate and 
doing all work in and about the house, nursing and caring for 
both Helen Bellows and Josiah Bellows, attending to the business 
of Josiah Bellows, collecting rents, and doing the hanking busi¬ 
ness of Josiah Bellows, superintending repairs of property and 
looking after all the business and caring for him and his wife 
when they were unable to care for themselves, and devoting all 
her time to the interest of Josiah Bellows, and his estate, all 
covering a period of from Julv 2.2nd, 1901, to June 17th. 1915, 
at rate of *125.00 per month.:... $20,854.00 


Credits: 

Julv 22nd, 1901 to October 1st, 1901,. $ 34.50 

October 1st, 1901, to July 15th. 1902,. $ 

Julv 15th. 1902, to Nov. 1st, 1900,. *1,2 <6.38 

Nov. 1st. 1900. to June 17th, 1915,. $8,056.00 • 


$4,556.16 


Balance due,.. • • $16,297.84 

With interest from the 17th day of June 1915. 

3 Pleas. 

Filed September 21, 1915. 

******* 

1 The defendant for plea to the plaintiff’s declaration, says that 
its testator. Josiah Bellows, was not indebted to the plaintiff as alleged 
9 For further plea to the plaintiff’s declaration, the defendant 
says that the cause of action stated therein did not accrue within 
three years prior to the commencement of ac^ion^thereupom 

si, ' 



Attorney for Defendant. 
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Joinder of Issue. 

Filed September 22, 1915. 


The plaintiff joins issue with the defendant on the pleas filed in 
the above entitled cause. v 

DANIEL W. BAKER, 

WM. E. LEAHY, . 

Attorneys for Plaintiff. 

* * * * * * * 

Memorandum. 

November 12, 1917.—Verdict for Defendant. 

4 Supreme Court of the District of Columbia. 

Tuesday, .January 22, 1918. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

1 Ik* motion of plaintiff for u new trial filed herein having here¬ 
tofore been argued and submitted to the Court it is considered that 
said motion be. and it is hereby overruled, and judgment on verdict 
is ordered. 

\\ herefore, it is considered that the plaintiff herein take nothing 
by this action, and that defendant go hence without day, be for 
nothing held, and recover against plaintiff the costs of its defense 
to be taxed by the clerk, and have execution thereof. 

The plaintiff* by her Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty of 
the l>ond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100.00), or, in lieu thereof, a deposit of Fiftv 
dollars ($50.00) * ' 


Memorandum of the Court. 

Filed January 22, 1918. 
***** 

In this case there was a verdict for the defendant, and thereafter 
a motion for a new trial was filed. The motion was not argued at 
length, but each side submitted to the court a carefully prepared 
brief touching the questions involved in the motion. The 
5 elaborate and thoroughly digested brief of the plaintiff pre¬ 
sents her case for a new trial with much more thoroughness 
than could possibly have been the result of a mere oral argument, 
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and I have given the eight alleged errors committed by the court 
during the progress of the trial that thorough consideration which 
the importance of the case to the plaintiff demanded. After a study 
of the rulings which constitute the eight alleged errors in connection 
with the authorities cited to show the apparent incorrectness of those 
rulings. I am constrained to adhere to the views which I held in 
respect to each of them at the time of the trial. 

Motion for a new trial is therefore denied. 

J. HARRY COVINGTON, 

• Chief Justice. 

January 21, 1918. 

Memoranda. 

February 6, 1918. Appeal bond approved and filed. 

February 0. 1918. Time to submit Bill of Exceptions extended 
to and including the 18th day of March, 1918. 

March 18, 1918. Bill of Exceptions submitted. 

May 22, 1918. Leave to withdraw submitted Bills of Exceptions 
for the purpose of making corrections. 

() Objection to Iiilt of Exception* a* Framed. 

Filed Julv 22, 1918. 

******* 

Defendant objects to the Bill of Exceptions in the above entitled 
cause as framed hv the plaintiff, on the ground that the same is in 
violation of Rule V, Section 4, of the Rules of the Court of Appeals 
and in disregard of its repeated decisions under that Rule, and that 
the testimony necessary for the presentation-of the questions of law 
raised by the exceptions is easily capable of being stated within the 
compass of a few pages and does not require a detailed statement, 
not only of all the testimony in the case, hut of the testimony of each 
witness seriatim, repeatedly extended in the form of questions and 
answers. 

J. J. DARLINGTON, 
Attorney for Defendant. 

Service of a copy of the foregoing objection accepted this 22nd 
day of July, A. D. 1918. 


A 


D. W. BAKER, 

Attorney for Plaintiff. 
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Memorandum. 


August 15, 1918. Time to file transcript of record extended »a 
and including the 23rd day of September, 1918. tended to 


Supreme Court of the District of Columbia. 


iHLRSDAY, September 5, 


xtfiu. 


pr2din°g. reSUmed Pl,r?uant t0 a ^i ourn nient, Mr. Justice Gould 


^tr^davTl.Ilv'^iiir^ " 1C F ,° f Exce P*>°ns herein on the 

4 X tnVThfsa^e 

tHaL re V G ° f reCOrd us '° ,he li,,,e of «>o noting’thereof at the 

1 .1 ssiyunienls of Error. 

Filed September 18, 1918. 

*, * * * » * * 

first. The Court erred in refusing to permit the nlniniiff i>. 

her qualifications for nursing, plaintiff stating and claiming in her 

ii 1 of particulars compensation for nursing and earing for hotli 
Helen Bellows and .Josiah Bellows. K botl ' 

Second. The Court erred in refusing to permit the nlnimiff o. 
answer the following question: “I will ask von whether o. not you 

It word 'page 3^' ‘ Wn " mtorui, ‘ V (-u ^> l,efwe you went there.” 

Tlnrd r l he Court erred in refusing to jiermit the plaintiff to 
answer the following question: ‘ Will you state the circumstances 
under which you were re-employed?” Record page 5. 

fourth I he Court erred in striking out so much of the answer 
of plaintiff made to Myra Randall which reads as follows: “because 
I--’;;!' 1 Vri ha ' e ,K!Cn ‘lie 'ruth.” Record page 10. 
nth. The Court erred in refusing to permit the plaintiff to 
answer the following question: “Mrs. McCurlev were you present 
at any time when Mr. Bellows had a conversation with Mrs Thomas 

as to what the contract was between yourself and Mr. Bellows’” 
Kecord pa^e 11. 

.l,f Ml' Thc CoUr * crml < j? 10 <° Permit the witness to answer 

L h -> f Reeord 8 p q a “e n° n '' ” k y °“ ‘° sta,e what that ™n tract 

Seventh The Court erred in refusing to permit plaintiff 
to answer the following question: “The question is whether 
or not in that conversation Mr. Bellows did not tell Mrs 
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Poindexter the contract under which you were employed?” Record 
page 12. 

Eight. The Court erred in refusing to permit plaintiff to answer 
the following question: “I will ask you whether or not the contract 
with Mr. Bellows was oral?” Record page 14. 

Ninth. The Court erred in refusing to permit plaintiff to answer 
the following question: “I will ask you to state the contract fully 
that you had with Mr. Bellows in relation to your employment 
covering the whole period of time that you were employed down to 
the date of Mr. Bellows' death.’’ Record page 14. 

Tenth. The Court erred in refusing to permit plaintiff to answer 
the following question: “You had a conversation with Mr. O’Don¬ 
nell in relation to the question of payments made to you by Mr. 
Bellows. I now ask you to give ns that full conversation vou had 
in relation thereto, what was said hy him and what was said by you 
in regard thereto.” Record page 14. 

Eleven. The Court erred in refusing to permit the plaintiff to 
answer the question fully in relation to her conversation with Mr. 
Stetson of the National Savings & Trust Company, the question 
commencing on page IS after the word. Did you not tell him that, 
the answer being “No, T told him this”. Then the court refusing 
to permit her to state what she told him in regard to the $50.00 for 
May and June. The colloquy l>etween witness and counsel and court 
appearing on Record pages 16, 17, 18 and 10. 

10 Twelfth. The Court erred in refusing to permit the plain¬ 

tiff to answer a question in reference to the writing that had 
been offered in evidence hy the defendant: “What is meant by 
the words “on account claim for wages as housekeeper”. Record 
page 19, same being part of a writing that had been offered in 
evidence by the defendant. 

Thirteenth. The Court erred in refusing plaintiff on cross examin¬ 
ation to he interrogated, and in striking out part of the answer, as 
to a conversation that occurred l>etween Mr. Stetson and herself 
which conversation was referred to on cross examination of the 
witness by counsel for defendant. Record page 20. 

Fourteenth. The Court erred in refusing to permit the plaintiff 
to testify to conversation (in testifying to a conversation referred 
to on cross examination) fully in regard thereto, the conversation 
having incorporated in it a statement of her understanding with the 
decedent, and in refusing to permit plaintiff to explain the receipts 
offered in evidence. Record, page 22. 

Fifteenth. The Court erred in refusing to permit plaintiff to state 
what conversation she had with Mr. Stetson in regard to the pay¬ 
ment of $80.00. Record page 22. 

Sixteenth. The Court erred in refusing to permit the plaintiff to 
explain on cross examination the receipts which were offered in 
evidence and conversation she had with Mr. Stetson at the time of 
the giving of the receipts, and that the $30.00 mentioned in one 
receipt had been paid merely as an advancement on a claim that she 
had against the estate, ami in refusing to permit the plaintiff to 
testify fully and explain her claim to Mr. Stetson. Record page 23. 
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Seventeenth. The Court erred in refusing to strike out the receipts 

£ r T in< ? the cou rt had refused to permit the plain- 
J l lift to testify in regard thereto so as to explain them. Record 
page- 2d and 24. 

Eighteenth. The Court erred in refusing to permit witness, Dr. 
(uven Suter, to testify who nursed Mr. Bellows on the ground 
that, the information was obtained by him in his capacity of physi¬ 
cian and therefore privileged. Record page 25. 

Nineteenth. The Court erred in refusing to permit the question 
put to Dr. Suter which appears on Record pages 25, 26 and 27 
relative to whether or not the plaintiff did not nurse’ Mr. Bellows 
during his several illnesses and particularly his last illness all of 
which were objected to and objections sustained on the ground that 
the communications were privileged. 

Twentieth. The Court erred in refusing to permit the witness to 
answer the following question: “I will ask you whether at anv 
time that you visited there other than as physician you noticed Mr 

Bellows’ physical condition as to his ability to get around?” Record 
page 28. 

Twenty-first. The Court erred in refusing counsel for plaintiff 
to ask Dr. Suter on redirect examination the following question- 

1 nn°n V ;> T R ? ins to “ k you what was his Physical condition in 
1 HOP. Record page 28. 

Twenty-second. The Court erred in striking out the testimony of 
witness, Dr. Suter. in regard to the conversation had by him with 
Mr. Bellows in relation to the services of Mrs. McCurley the testi¬ 
mony appearing on pages 24 and 25 of the Record. 

Twenty-third. The Court erred in striking out the answer of 
witness, Mrs. Poindexter, the question being “Just tell us what you 
saw Mrs. McCurley doing there?”, the answer being, “That is rather 
a hard question to tell just what she did, she did evervthimr ” 
Record page 38. J 

12 Twenty-fourth. The Court erred in refusing to sustain an 
objection to the question to witness Leon E. Albert, on record 
Page 49Vo on cross examination the question being “please answer 

11 1 °t'$4 980 0()'?” U IT0W l0ng W ° llId ** take a person to live t0 P a > r 

Twenty-fifth. The Court erred in refusing to permit counsel for 
the plaintiff to prove by Mr. Stetson a conversation immediately 
after the death of Mr. Bellows in which conversation a third person 
a nephew participated, which conversation was in relation to her 
(Mrs. McCurley) claim against the estate, the court ruling that the 
whole conversation was not admissible in evidence. Record pages 
56 and 57. 

Twenty-sixth. The Court erred in refusing to permit witness Stet¬ 
son to answer the following question: I want to ask him if Mrs. 

\ 1 not say there in the presence of Mr. Sanbourn that 
she had a contract with Mr. Bellows in regard to the services ” 
Record page 58. 

Twenty-seventh. The Court erred in refusing to permit plaintiff 
in rebuttal to state the conversation that she had with Mr. Stetson 
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and Mr. Sanbourn in regard to her claim against the estate, and 
in stopping her from answering the question, which was “All right, 
State the conversation that took place,” and answer, “The first con¬ 
versation was at the time the will was read. Mr. Sanbourn turned 
and he said-” Record page 59. 

Twenty-eighth. The Court erred in refusing to permit the plaintiff 
to testify to the following question, “Now Mrs. MeCurley I want you 
to tell me, if you can, the amount of money spent on the Woodsidq 
Propertv bv Mr. Bellows after he acquired it.” Record page 
61. ‘ 


13 Twenty-nine. The Court erred in refusing to permit 

Voucher #3 to be offered in evidence. 

Thirtieth. The Court erred in refusing to grant the plaintiff s 
instruction No. 1-A. Record page 6*2. 

Thirty-first. The Court erred in refusing to grant plaintiff’s in¬ 
struction No. 1-B. Record page 62. 

Thirty-second. The Court erred in refusing to grant plaintiff’s 
instruction No. 1-C. Record pago 63. 

Thirty-third. The Court erred in refusing to grant plaintiff’s in¬ 
struction No. 1-1). Record page 63. 

Thirty-fourth. The Court erred in refusing to grant plaintiff’s in¬ 
struction No. 2-A. Record page 64. 

Thirty-fifth. The Court erred in refusing to grant plaintiff’s in¬ 
struction No. 2-B. Record page 64. 

Thirty-sixth. The Court erred in refusing to grant plaintiff’s in¬ 
struction No. 3. Record page 64. 

Thirty-seventh. The court erred in granting defendant’s instruc¬ 
tion No. 3. Record page 65. 

Thirty-eighth. The Court erred in granting defendant’s instruc¬ 
tion No. 10. Record page 66. 

Thirty-ninth. The Court erred in its charge in what it told the 
jury about the existence of any contract and in refusing to let the 
case go to the jury on a question of quantum meruit independent 
of any express agreement. Record page 84. 

Fortieth. The Court erred in what he said in his charge in relation 
to three years after the date of any money due there being no part 
of the case that invoked the reference of statute of limitations as 
stated by the Court, such reference confusing the jury. Record page 
84. 


Forty-first. The court erred in charging the jury in reference to 
the statements made by Mr. Bellows to third persons, reading 
14 “These statements were admitted in evidence simply along 
with the other evidence, to he considered with the other 
evidence in the case, to enable you to determine whether there was 
an agreement between Bellows and the plaintiff that those services 
were to he paid for, either at the stipulated price of $125 per month 
or on the basis of their reasonable value, and if you are not satisfied 
by a preponderance of the evidence that there was such an agreement 
between Bellows and the plaintiff, then your verdict should l»e, 
under those circumstances, for defendant.” Record page 80. 

Forty-second. The court erred in its charge to the jury as to the 
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h°u rt thUrt^e.^' 1 ®^ I '®^ ,< * n '^*® >a< ‘* 1 ® r ^ , ^ n ^ a tion C °o < ^\vhaf e he 0 safd < a3 t *to 

teo* e ‘irjpSrsi be regardod by reaeon ° f ,he death ° f Mr. 

DANIEL W. BAKER, 

Attorney for Plaintiff. 


If 


{> Designation of Record. 

Filed September 18, 1918. 


w T* 

First. Declaration filed August 26th, 1915. 

Second. Pleas filed by defendant, September 21st. 1915 
11 i Joinder of Issue, etc. filed September 22nd, 1915. 
fourth. Memo: of Verdict, November 12th, 1917 
Fifth. Judgment on Verdict, January 22nd, 1918. 

Sixth. Memo: of Appeal noted January 22nd, 1918 
^Seventh. Memo: of appeal Bond approved and filed, February 6th, 

Kightli. BiU of Exceptions submitted, March 18th, 1918. 

22nd n i918 ) >JeCtl0nS *° Bil1 ° f Ex<e P ,ions b - v defendant, filed July 

Tenth. Memo: of time to file transcript of record in the Court 
of Appeals, extending time to September 23rd, filed August 15th, 

ber^th* 1918^ ern ° ° f B '" ° f Exce P tions si g ne d and filed, Septem- 

Twelfth. Assignments of Error, filed Sept. 18th 1918 
Thirteenth. This Designation. 

DANIEL W. BAKER, 
Attorney for Plaintiff. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R, Young, Clerk of the Supreme Court of the District of 
icuau 8 ’ hereby cer h f y Ae foregoing pages numbered from 1 to 
lo, born inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein hied, copy of which is 
made part of this transcript, in cause No. 58375 at'Law. wherein 
Cornelia P. McCurley is Plaintiff and National Savings & Trust Co. 
Executor of the Estate of Josiah Bellows, deceased,'is Defendant’ 
as the same remains upon the files and of record in said Court. 

In testimony Whereof, I hereunto subscribe my name and affix 

2—3207 
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the seal of said Court, at the City of Washington, in said District, 
this *23rd day of September, 1918. 

| Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, 

Clerk. 

% 


17 In the Supreme Court of the District of Columbia. 

At Law. No. 58375. 

Cornelia P. McCurley, Plaintiff, 

vs. 

National Savings & Trust Company, Executor of the Estate of 

Josiah Bellows, Deceased, Defendants. 

Notice. 

To J. J. Darlington and W. C. Sullivan, Attorneys for Defendant: 

I herewith hand you copy of the proposed bill of exceptions in 
the above entitled cause, and I desire to state that I have filed same 
in the Supreme Court of the District of Columbia, this 5th day of 
March, 1918 and same to be called to the lUention of the Court 
at 10 A. M. on the 18th day of March, 1918, for settlement. 

On examining the bill of exceptions you will find that I have put 
in colloquy where I claim you have waived your right under Section 
1034 of the Code, and also where there are exceptions, in order that 
there may be no doubt as to what exactly happened in the lower 
court. 

Also in the attempted contradiction of Mrs. McCurley’s testimony 
I have put in all the colloquy in order that my exceptions may 
appear plainly, as well as the manner in which she was interrogated 
may appear. 

If after examination you believe this may be curtailed in any way 
I will be glad to take up the matter with you. 

18 But out of a sense of duty to my client I believe so much a3 
appears in the bill of exceptions is required in order to state 

exactlv what occurred in the lower court. 

DANIEL W. BAKER, 
HARRY A. GRANT, 

Attorneys for Plaintiff. 

March 5th, 1918. 

Service Accepted: 

J. J. DARLINGTON, 

Attorney for Defendant. * * - x '• 
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19 1,1 " ,c Supreme Court of the District of Columbia. 

At Law. No. 58375. 

Cornelia P. McCurley, Plaintiff, 

vs. 

National Savings & Trust Company, Executor of the Estate of 

Josiah Bellows, Deceased, Defendant. 

** Bill of Exceptions. 

JuS?J\ re H embe / r * d th f at the , lrial of this cttuse before Chief 

of Columbi« Ia the V “ ?gt0 I 1 ’ < le Suprel,le Court of (he District 
' di “ » ! , follow ing testimony was offered. 

I laintiff in her own behalf testified that she was Cornelia P 

emnloveil h! h f ' h "' a ;lsixty-tlnee years of age; that she had been 

Julv o'lnd 'l om‘ ah j 6 °" s i th , at i he first ' ve »‘ ‘o work for him on 
Jul> -Jnd. 1901; and remained there until his death on 17th dav 

1 J -V 101 ' ); * h . at she went there to do light housekeeping; tha^t 
the nashmg and ironing was to — done out' of the house. 

thlm d t n , da L n ! ? bje, ' t , ed to tl,e testimony that the plaintiff went 
there to do light housekeeping and that the washing and ironing 

for S ° Ut ? f i he h0Use ’ on the grounds, that, if the purpose 

for h hich she went there was a matter in her own mind it was 

incompetent, and if she was undertaking to state the result of a 
transaction with the decedent it was equally incompetent in a suit 

fhe’eonr? 1 ! es . tat |!’ and u p0n ,lle said g rou nds the defendant moved 
inA .l ' °. Stnke out ‘ he testimony, which objection was sustained 
and the motion granted, to which action of the court the plaintiff 
noted an exception. * 

f T> 11 • ^ a * ^ _ Sll 1/7 went there to live with 

on Aff” DeHows in 1901, that the household then consisted of 

,u oo el i°T s an ? ?. Irs - Bellows ! ‘hat Mrs. Bellows lived until 
,, ‘ he 23rd d »y of November, 1903; that she was employed bv 
. , Dickerson; she was to act as housekeeper; that is, to 

get the meals for Mr. Bellows and Mrs. Bellows; to do the ordinary 
nouse work, and have a woman to come in once a week and do the 
rough work; the washing and ironing was all to be done out of the 
house; that in this conversation she was informed that Mrs. Bellows 
had softening of the brain, and that she would have to watch her 
and keep her from running away, but she was able to take care 
of herself, and wait on herself; that witness did the cooking and 
kept the house in order, washed and dressed Mrs. Bellows up to the 
first of October then she commenced to feed her just the same as 
a baby is cared for; that they could not get the washing and ironing 
done, so she had to do it herself; that she did all the rough work 
around the house until about three weeks before Mrs. Bellows died 
when witness had a servant in the house; that when she went to 
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Mr. Bellows' house, Mrs. Bellows simply walked the floor and talked 
at random; that Mrs. Bellows had not sufficient mind to feed her¬ 
self; that she fed herself to the first day of October 1901; part of 
the time Mrs. Bellows came to the table, but the last seven months 
of her life witness kept her in bed on the second floor, and she 
was so that she had forgotten how to step up and down the steps, 
and plaintiff had to keep her up there in order to avoid her falls, 
kept her tied in a chair when plaintiff' was not right with her; 
Mr. Bellows was a clerk in the 6th Auditor's Office in the Post 
Office; and lived at 27 H Street, N. W. that she (meaning Mrs. 
Bellows) had to wear napkins just like a baby and plaintiff had to 
wash them, and she wore them the greater part of the time and for 
weeks after she went there until her death; that plaintiff had expe¬ 
rience in nursing, the great part of which nursing w^as in maternity 
cases; that the greater part of her experience was in the West; she 
lived there prior to coming to Washington in 1900; lived in Kansas, 
that the greater part of her nursing was maternity cases. There¬ 
upon the following occurred: 

21 Mr. Darlington. 1 object to that. There is no claim in 
the declaration or in the bill of particulars for any 'service- 
that were specially expert. 

The Court: Sustained. 


Mr. Baker: if your Honor please, ‘Tor nursing and canhg for 
both Helen Bellows and Josiah Bellows” in the bill of particulars. 
(After Argument) 

Mr. Baker: Your Honor will allow me an exception. 

The Court: I will allow you an exception, Yes sir. 

Bv Mr. Baker: 


Q. In order to have the record straight on that question, I will 
ask you whether or not you did other nursing than maternity cases, 
before you went there? A. Yes sir. 

Mr. Darlington: The same objection. 

The Court: Sustained. 

Mr. Baker: An exception noted. 

That the last seven months of Mrs. Bellow’s life plaintiff was up 
the greater part of the time at nights, had to stay in the room with 
her; for ten days and nights she never left Mrs. Bellows’ room except 
to eat her meals; that plaintiff collected the rents on the houses of 
Mr. Bellows, 3103 Mt. Pleasant St., 3105 Mt. Pleasant St. and 1031 
I jam on t St. and the property at Woodside, Md.; that he, Mr. Bellows, 
lived at 27 II St. N. W. when she first went to live with him, and 
in 1905 he bought some property in Woodside, Maryland, and moved 
there in the middle of May 1905, and lived there until 1912; that 
the place was about three acres and plaintiff did the housework, 
raised poultry and farmed it, the house was a seven room house; 
that she had the house improved by a bath room and cesspool, a 
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duck pond built, placed fences around the place, she attended to 
the chickens she used to get up at 4:30 or 5 in the morning, looked 
22 ‘he hogs and chickens turkeys and got the breakfast 

11 for Mr. Bellows, worked in the garden, and turned over the 
products to the grocervninn on the grocery hills- planted 
small fruits and then gathered them and sold them; by’farming 
three acres of land she means she planted crops and hired a man 
to come and plow the ground and put it in for her; that at Woodside 
the household consisted of Mr. Bellows, witness and her sonrf Donald 
n ho was there with her, her husband having died on the 28th day 
of September 1903; and her son having come to live with her 
directly after her husband’s death; that the son was not a charge 
on the house so far as giving his meals, because she always bought 
more for the house than it would be possible for a child to eat- 
TOiat while they were at Woodside, most of the time Bellows looked 
1 ?°^ amounts himself, unless it came within office hours, 

min r0 Ik d ^- do T 1 and i d ° for him; that he was em ployed 
1908 anVlQM j 18 * h ‘. S ^ yS j cal condition was very poor, and from 
i 998 if- 190 , 9 ?°"' n *° hls death witness would sometimes have to 

feg i on’r a i nd r Sh ^ had t0 fr ?1 uently carr y meals to his room, and 
frmn 1907 took some nounshment to his room, before he went to 

bed, and gave him his medicine which consisted of olive oil and 
whiskey; that this was given about nine o’clock every evening- and 
continued down Jo the time of his death; in 1912 thev moved from 
Woodade to 1013 Lament St. N. W„ Mr. Bellows was very feeble 
then ; and there were very few days that he was able to go out anv 
without her assistance; that shortly after moving in in 1913 he 
discharged the rent man and plaintiff looked after the rents and 

«osnrmn ' ^ h ,°“f e- and a *so looked after the getting of a loan of 
$2500.00; about three weeks before he was taken ill; that for the 
last couple of weeks before his death he was helpless, and she had 
to lift him out of bed and in, and had to feed him; that there were 
several hrnes during last illness she had to feed him, and once at 
Woodside because of the condition of his teeth; that witness also 
ooked after the insurance of his house, from the time he bought 
the \\ oodside property she looked after the insurance for that and 
afterwards on the other property. 

23 Q. Now. you stated yesterday' that from the time you went 

to Mr. Bellows, up until the time of his death, you lived in 
the house. A. Yes sir. 

Q. Where were you during all that period of time? A Whv he 
discharged me on the first day of March, 1904. 

Mr. Baker: There was specific objection to that, and I support 
there ought to be a ruling on that answer, whether that comes under 
the ruling of your Honor. 

The Court: They did not object to that. 

Mr. Baker: I did not understand that this one objection came 
within the court’s ruling. 

The* Court: I do not understand you object to that. 

Mr. Darlington: No, sir; not to that. 
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Mr. Baker: That is what I wanted to know. 


Mr. Baker: How long were you discharged? 


A. Only a few days. 

A. Yes. Don’t answer this question until there is a ruling on it. 
Will you state the circumstances under which you were re-employed? 


Mr. Darlington: I object to that. 

The Court: Objection sustained. 

Mr. Baker: Your Honor will allow me an exception. 
The Court: Yes sir. 


24 On cross-examination plaintiff testified that before she went 

to Mr. Bellows' she did sewing; had been employed at Hotel 
Regent about a month l>efore that, in the linen room; thereupon 
witness was asked if she knew Hugh O’Donnell and whether or not 
she had not talked with him about her compensation under her 
employment with Mr. Bellows; witness answered she had not in 
particular; that she never told anybody what her compensation was; 
thereupon the following occurred: 

“Q. Did you or did you not say to Mr. O’Donnell when you were 
living at Woodsidc, that Mr. Bellows was not giving you enough 
money for the work you were doing? A. 1 don’t see how I can 
answer that question, your Honor. 

The Court: You can answer that yes or no. Did you say that to 
Mr. O’Donnell? Then you can make any explanation you please. 

The Witness: I never said anything that I know of in regard to 
that particular question. I don’t see how I can answer that. 

The Court: Your answer is that you did not say that, that you 
know of. 

Mr. Baker: Now, she is going to qualify that. 

The Court: She says that she did not say that, that she knows of. 

The Witness: If I understand his question. 

Mr. Darlington: Read it again. 


(The stenographer read the question as follows:) 


Q.. Did you or did you not say to Mr. O’Donnell, when 

25 you were living at Woodside, that Mr. Bellows was not giving 
you enough money for the work you were doing’’? 


Mr. Darlington: Is that hard to understand? 

Mr. Baker : I object to that. 

The Witness: It is hard to answer a question like that, to get to 
the true basis of it. 

The Court: Now*, Mrs. McCurley, what that question means is 
simply this: did you or did you not tell Mr. O’Donnell that Mr. Bel¬ 
lows was not paying you enough money? 

The Witness: Well, to pay me enough- 

The Court: For the services that you were rendering. In other 
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words, was not giving you enough compensation for the services that 
you were rendering to him. 

The Witness: Well, giving me enough under the circumstances. 
I know my contract. The rest don’t know it. That is, you don’t 

understand the contract. I couldn’t ahswer that question directly 
m that way—giving me enough. J 

Mr. Darlington: You cannot answer whether you told him that 
or not f 

The Court: That does not mean whether you thought he was giv- 

mg you enough’ or the understanding you had with Mr. Bellows? 

the W itness: Mr. O Donnell never asked me a question of that 
nature. 1 

Mr. Darlington: Who didn’t? 

The Witness: Mr. O’Donnell. 

Mr. Darlington: 

Q. I have not asked you if he asked you that question. I am 
asking you whether you told him. A. I wouldn’t have volun¬ 
teered to tell him anything of that kind, if he didn’t ask me anv 
questions. * 7 

X}. Then, the answer is that you did not tell him that? A I 
told him I was not getting my full salary. 

Mr. Baker: That is an answer to the question 
26 Mr. Darlington: I say it is not. • 

The Court: No, I don’t think it is. 

The Witness: If you will allow me to explain_ 

Mr. Baker: Let her tell the conversation. 

The Court. You may make any explanation that you want to 
after you have answered the question, hut there is no doubt about 
the fact that that question is capable of being answered by you first 
bv either yes or no. Mr. Darlington’s question to you is—it cannot 
be made any more explicit than he makes it—did you or did you 
hot say to Mr. O’Donnell that you were not receiving enough money • 
in other words, that what Mr. Bellows was paying you was not 
enough compensation for the work that you were doing for him? 

The Witness: I don’t see how I could answer that question_ 

answer it straight. 

• • 

By Mr. Darlington: 

Q. Do you decline to answer it? A. I can tell you just what I 
did. 

Q, Do you decline to answer the question ? A. If you will let me 
explain- 

Mr. Baker: I submit that if she would detail the conversation she 
had with Mr. O’Donnell, that that would be a sufficient answer. 

The Court: No, the court thinks that that question is so clear that 
the witness can answer it yes or no. 

Mr. Baker: Suppose she cannot? 

Mr. Darlington: She has not said so. - - ' 
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The Court: She, of course, can say “I don’t recall telling Mr. 
O’Donnell anything.” 

Mr. Baker: 1 beg your pardon. Maybe she told him something, 
but not exactly that. 

The Court: Then she ought to be able to sav, “No, I didn’t tell 
him that.” 

27 The Witness: Well, T sav I didn’t tell him the exact words. 
The Court: You say, then, Mrs. McCurley, that you did 

not tell him that. 

Mr. Baker: No, she said “in those exact words.” 

The Witness: In those exact words. 

By Mr. Darlington: 

Q. Did you tell him that in substance? A. I didn’t say it in 
those exact words. 

Q. Did you tell him that in substance? A. If you will let me 
explain, I will tell you just what 1 did say. 

The Court: No, one minute. 

Mr. Baker: I submit that when she says she did not say it in those 
exact words she has a right to explain. 

The Court: Yes, hut she must first answer this question in such 
form that the other witness may he able to state it, as a matter of 
contradiction, if that is the purpose of the question. 

By Mr. Darlington: 

Q. Did you not say, in substance, to Mr. Donnell, while at Wood- 
side, that Mr. Bellows was not giving you enough money for the 
work that you were doing? Did you not say that in substance? A. 
I don’t understand just exactly what you mean by that. 

Q. Well, you said, “not in those exact words”. A. Well, not in 
those exact words. 

Q. Well, did you say he was not giving you enough money of 
enough compensation? 

The Court: Now, with the explanation that you have just made, 
you can answer. 

A. Well, I said “my monthly allowances are too small to meet 
what he expected.” I would have to explain why Mr. O’Don- 

28 nell asked me that question. 

The Court: Go ahead and explain. 

By Mr. Darlington : 

Q. You said you did not say that to him, but you did say some-, 
thing else? A. He was short of money, and wanted some money. 
He thought I was getting sufficient to help him. I told him Mr. 
Bellows was not allowing me enough of my salary to more than just 
meet my own necessary demands, and hardly that. 

Thereupon plaintiff was asked if she knew Myra Randall, and 
whether or not she did not tell her while living at Woodside, that 
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Woodside property to Mrs. Margaret Fields and to the Telephone 
Company, the contract of rental being made at Bellows’ house 1013 
Lamont St. collecting the rent from the Telephone Co. by taking the 
letter enclosing the check from the letter carrier at the door; that 
by attending to insurance she means that she renewed insurance 
which had been placed by Mr. Bellows. 

Q. By Mr. Baker: 

There is one question I omitted to ask this witness a very impor¬ 
tant question, and I want to ask your Honor to permit me to ask 
it now. I overlooked it. 

Mrs. McCurley. were you present at any time when Mr. Bellows 

had a conversation with Mrs. Thom as to what the contract was 

between vourself and Mr. Bellows: 

• r 

Mr. Darlington: I object to that. 

A. Yes sir. 

Mir. Darlington: I object to that. 

The Court: Objection sustained. 

Mr. Baker: \ will ask you to state what that contract is. 

Mr. Darlington: T object to that. 

30 The Court: Objection sustained. 

By Mr. Baker: T will ask you the question whether or not you 
were present at any time Mrs. Poindexter and Mr. Bellows were 
talking. A. 1 was. 

Q. When Mr. Bellows stated to Mrs. Poindexter the contract- 

Mr. Darlington: One moment. 

The Court: That is a preliminary question? 

Mr. Baker: Did or did not in that conversation Mr. Bellows state 
to Mrs. Poindexter the contract under which you were employed. 

Mr. Darlington: One moment. 

Mr. Baker: Let me question, don't answer. 

The Court: Oo ahead, Mr. Baker. 

By Mr. Baker: The question is whether or not in that conversation 
Mr. Bellows did not tell Mrs. Poindexter the contract under which 
you were employed. 

Mr. Darlington: I object. 

The Court: Objection sustained and exception noted. 

Mr. Baker: Your Honor knows the theory on which I ask the 
question. 

The Court: Yes, that the statute in this jurisdiction does not 
extend to the statement of a party decedent to third persons in the 
presence of the plaintiff. 
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Mr. Baker: Yes, in the presence of the plaintiff. That is the 
proposition. 

(Argued.) 

Mr. Baker: 5 our Honor will allow me an exception. 

The Court: Yes. 

By Mr. Baker: 

Q. Now, Mrs. MfrCurley, what was the conversation that occurred 
between you and Mr. Hugh O’Donnell about the finances allowed 
to you by Mr. Bellows not being sufficient? Just state all the con¬ 
versation that occurred. 

,^ 1 ' Darlington: I object to that, all conversation between Mr. 
u Donnell and the witness. It must relate to this matter. 

The Court: Oh, yes, it must relate to this matter. 

* >l Mr - Baker: It relates to the question of not sufficient 

money being given to her. That is all, I asked. What vou 
told him and what he said. 

A. He asked me if I could loan him some nionev. 1* told him 
that I was sorry that I couldn’t, And he said he thought I 
ought to be able to have money in bank. [ told him that according 

to Mr. Bellows and my contract, 1 said my payments were so small 
at the present- 

Mr. Darlington: I object now. One moment. That is stating 
indirectly, again, the contract. 

The Court: Yes, she cannot state anything about what her con¬ 
tract was, Mr. Baker. And after argument the court reserved its 
ruling upon the objection. 

Thereupon right was given to recall plaintiff for the purposes of 
further direct examination. 


Thereupon James L. Suodarth was called on behalf of plaintiff 
and testified that lie was a physician and had attended Mrs. Bellows 
and became acquainted with Mrs. McCurley in that way; that Mi's. 
Bellows suffered from some internal trouble; that Mrs.’ McCurley 
was there as a domestic, attending to the family, and did the laundry; 
that it would be almost impossible to tell just what she saw Mrs. 
McCurley do, because he would give her instructions what had to 
be done, and would always see that it was done, saw that they were 
properly cared for, their meals were given them, and everything 
was kept nice and tidy in the sick room; that Mr. Bellows was not 
a sick man. but he never did think him a really well man; Mrs. 
McCurley had to wash Mrs. Bellows, she was apparently perfectly 
helpless; that he doesn’t think $100.00 to $150.00 per month would 
be unreasonable. 


On cross examination, he testified that Mrs. McCurley did the 
nursing and a portion of the preparing of the meals, just as he 
would order her; that the salaries of trained nurses at the 
time of giving his testimony ranged from $20 to $25. a 
week but he could not tell what they were in 1903 he has 
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Keen out of practice for several years and has had no reason to 

keep posted; that he could not place a valuation upon Mrs. McCur- 

lev s services, they were invaluable, the services of a trained nurse 

always are, and if a housekeeper did not do as she was told she 

would not stav. 

* 

Thereupon the plaintiff was recalled for further direct examin¬ 
ation and testified a< follows: 

Q. I will ask you whether or not the contract with Mr. Bellows 
was oral? 

A. The Court: Do nol answer, now, Mrs. McCurlcv. 

Mr. Darlington: I object, on two grounds. 

The Court: Is that all to the question? 

Mr. Baker: That is the first one. 1 want a ruling on that. 

The Court: The objection is sustained. 

By Mr. Baker: I will a<k you to state the contract fully that 
you had with Mr. Bellows in relation to your employment covering 
the whole period of time that you were emploved down to the date 
of Mr. Bellows' death. 

Mr. Darlington: I object. 

The Court: And an exception noted. 

Q. Mrs. McCurlev, on cross examination you testified- 

The Court: Do not answer this, Mrs. McCurlev. 

Mr. Baker: You had a conversation with Mr. O'Donnell in rela¬ 
tion to the question of payments made to you by Mr. Bellows. I 
now ask you to give us that full conversation you had in relation 
thereto, what was said by him and what was said by you in regard 
thereto. 


Mr. Darlington: I object. 

The Court: Objection sustained. 
Mr. Baker: Exception. 



On further cross examination by defendant’s counsel witness testi¬ 
fied as follows: that she did not know the combination to Mr. 
Bellows’ safe and it had to be forcibly opened after his death 
because she did not know the combination. 

Q. Now, I want to ask you one more question. Mrs. McCurlev. 

Did you go to the National Savings & Trust Co. on loth and New 
A ork Ave. on or about July 6th 1915, and get some money from 
that company, the executor, on account. A. On what account? 

Q. On account of what was due you from Mr. Bellows? A. Mr. 
Bellows was- 

Q. I am not asking you that. I am asking you whether 
33 you got some money from the National Savings & Trust Co. on 
account of what was due you from Mr. Bellows’ estate. A. 
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I don’t know how I could answer that question without an explana- 
Q. Yes or no. 

Mr. Baker: I object. She would not be able to answer it ves or 
no. 

1 he Court: Acs, Mr. Baker. She knows whether she went there 
and got some money on account. 

Air. Baker: On account of what was due her from this estate. 

1 he Court : Y es, site knows that one way or the other. This wit- 
ness is an intelligent witness, and site certainly knows that, 
rri ^ itness \ Hut your Honor, I couldn’t answer that. 
lhe y°urt: Wait a moment. The court thinks that you can 
answer it, and thinks you understand certainly whether you went 

there and got some money on account of whatWas due you by the 
estate. * J 

The Witness: Your Honor, what I don’t understand is_ 

I he Court: That is all it means. It is not a question intended to 

contuse you. All that you are asked is whether you went on that 
day named, July- 

Mr. Sulliyan: July 6th, 1915. 

rp T,1 e Court: And got some money from the National Sayings & 
1 rust Co. on account of what was due you by Mr. Bellows? 

The Witness: I think Mr. Stetson paid me for money that I had 
laid out in the house there. I am sure lie did. That she did not 
remember exactly what was the amount she got from the Na¬ 
tional Saxings it Trust Co. lor expenses that she had advanced j 
and she then identified a receipt dated July 31 instead of July 6, 
covering household expenses, telephone and such matters, which she 
testified represented some of the money she got from the defendant 
on account of expenses, that she also paid washing hills and laundry 
hills not included in the payment covered hv the receipt of July 31*, 
and upon looking at the memorandum annexed to the receipt she 
stated that it was in her handwriting, that washing was included 
therein that she does not think she read the receipt before signing it, 
though she is not in the habit of frequently signing papers with 
out reading them but she could not swear whether she read that 
receipt or not, her habit is to read them before signing them and 
she had no reason to doubt that she read this one. 

34 Q. Did you not tell Mr. Stetson on that occasion that you 
were in need of money and wanted a payment on account of 
your wages? A. Wanted what? 

Q. A payment on account of your wages? A. That depends on 
what you call wages. 

Q, Did you tell him that or not. that you needed money and 
wanted a payment on account of your wages? A. I stated before 
that Mr. Bellows allowed me a certain sum of money each month. 

Mr. Darlington: I think we are entitled to an answer. 

The Court: Yes. 

A. Yes, sir. . 

Mr, Darlington: One moment. , 
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A. Witness: Well, then, yes sir; I had on that account, and not 
on the old account. 

Mr. Darlington: 

Q. Did you or not tell him that you wanted a payment on account 
of your wages as housekeeper? 

A. I told him I needed money. 

Q. Once more, did you or did you not tell him that you wanted 
a payment on account of your wages as a housekeeper for Mr. Del- 
lows. A. No sir, not for wages as housekeeper. 

Q. Did you not tell him that you had been paid your wages up 
to May 1915, and that you l>een paid $10. on account of that. A. 
That what? 

Q. That you had been paid your wages up to May 1915, and $10. 
on account of May? A. No sir. 

Q. And the balance due you was $50.00 for May and June? Did 

you not tell him that? A. No I told him this- 

%> 

Mr. Baker: She can state what she told him. 

Mr. Darlington: To gratify Mr. Baker, she may. 

Mr. Baker: I object. It is no gratification of mine. It is only 
stating the facts to the jury. 

35 The Court: I will let her stand on her answer that she told 

him. 

Mr. Baker: No she has a right to explain. If the court, please— 
not to explain to me, but to the jury. 

The Court: No, 1 do not think that is necessary. 

The Witness: 1 have not completed my answer, your Honor. 

Mr. Baker: Mr. Darlington stopped the witness before she com¬ 
pleted her answer. 

The Court: What is it that you started to say. 

Witness: I started to say that this monthly allowance that had 
been advanced on mv contract with him- 

Mr. Darlington: 1 object if your Honor please, and move to strike 
it out. 

The Court: Yes, that is hot responsive to that question that she 
was asked, whether she did not tell him a certain thing and she 
said “No, 1 did not.” 

Mr. Baker: If the stenographer will read the answer, it will show 
that she did not finish it when Mr. Darlington interrupted. 

The Court: She said “No, I did not tell him so.” 

Mr. Baker: But she said, “1 did say.” 

The Court: It is not a question of what she did say. She said she 
did not say the thing she was asked about. 

Mr. Baker: It is very material, and she being a party to the suit, 
the jury have a right to that. 

The Court: The situation as to a party to the suit is no more 
favorable or less favorable than as to any other witness. 

Mr. Baker: I ask that the question be read, and it will show that 
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nprmf4L er * ‘° M *' Darl ^ n 8 ton wns interrupted, and I ask that she be 
permitted to continue her answer. 

The Court: Read that question.’ 

(Stenographer read as follows:) 

o fi TV ', And th f baianee due was $50.00 for May and June. 
dt> Did you not tell him that. 

“Aa. No, I told him this.” 

IJnf oh linnip! Yes ’ that ‘? proper for her ,0 sa >’ "’bat she told him. 
Lntortunatelj, jour question was more of a statement of fact, Mr 

Darlington, than it was a question. ’ 

Head the question that just preceded that, Mr. Stenographer 
(J lie stenographer read as follows:) 

“Q. Once more did you or did you not tell him that you wanted 
a payment on account of your wages as a housekeeper for Mr. Bel- 
°"s - A. No sir, not for wages as housekeeper. 

, Vi llr n V* I 6 ' 1 him tl,al .V° u bad been paid your wages up 

A Th'a! ivliatV' 1 * Wt y ° U Uld 1)660 puid '^ 10 - on account of that? 

“Q. That you had been paid your wages up to May 1915, and 
HO. on account of May ? “A. No sir. * 

“Q. And the balance due you was $50.00 for May and June Did 
you not tell him that? “A. No, I told him this_- 

ficienT C ° Urt: N °* 1 when she says “No sir” that is suf- 

m, r * ^ arI ' ng: w the same question that we had before. 

1 he Court: Yes sir, that is sufficient. 

Mr. Raker: 1 note an exception. 

The Court: All right. 

Mr. Baker: I base my exception on the ground_ 

The Court: Every time a witness says no, I did not do thus and 

di.l d«T n0t K ' V ° ” ng lt f ° r ' 16 " i,n6as *° R° on and say what she 
By Mr. Darlington: 

• u Q. Now, please look at this paper, July 6th, Mrs McCur- 

lev- 

•/ 

The Court: T think a negative answer almost always precludes an 
explanation. 1 hat is my theory of it. 

Mr. Darlington: There is nothing to explain. 

Mr. Baker: I note an exception on the ground that the witness has 
not been permitted to complete the answer to the question 

The Court: Of course, the ground for it is proper to put on the 
record. That the answer was complete is clear, and what she started 

to say was obviously a mere explanation Which followed a negative 
answer. H 

Mr. Baker: I contend that the witness has a right to go on and 
explain her answer. 
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The Court: To qualify a negative answer? 

Mr. Baker: Yes. 

Thereupon was offered in evidence the following paper: 

“Washington, D. C., July 6, 1915. 

“Received of National Savings & Trust Company. Executor of 
the estate of Josiah Bellows. Thirty Dollars. On account of claim 
for wages as housekeeper for decedent. 

CORNELIA McCURLEY.” 

Then the following occurred on redirect examination: 

Q. Mrs. McCurley, what is meant by the words, “on account cla'im 
for wages as housekeeper.” 

Mr. Darlington: I object. The writing will speak for itself. 

The Court: Let me see that, Mr. Baker. 

Mr. Darlington: It is in plain English language, and does not 
require any- 

The Court: Yes, I do not think that that is equivocal at all, Mr. 
Baker. 

Mr. Baker: All right. Your Honor sustain- his objection and 
allows me an exception? 

The Court: Yes. 

38 Bv Mr. Baker: 

Q. What was your claim at that time for wages as housekeeper? 

Mr. Darlington: I object, unless the claim was communicated to 
somebody. What she had in her mind was not evidence. 

The Court: Sustained. 

Bv Mr. Baker : 

Q. Now, I will ask you just what took place between you and Mr. 
Stetson—he is the man you dealt with when this receipt was given? 
A. Yes sir. 

Q. Just tell us exactly what took place between Mr. Stetson and 
yourself at that time? A. When 1 drew that money? 

Q. Yes. A. Well, I stipulated to him very plainly that it was 
the money that was due on this monthly advancement of my salary. 

Mr. Darlington: I object, if your Honor please, and move to 
strike it out. 

Mr. Baker: 

Q. You told him that? 

The Court: What was the answer? 
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Mr. Baker: “Monthly advancement on my salary.” 

The Court: Read the answer. J 

(The stenographer read the answer ns above recorded.) 

fn Trills ,rtf .r >n o°T ,hat it , Ls unintelligible to me. I will have 
to strike it out, Mr. Baker, on the ground that, aside from any other 
objection, it is meaningless. 

um ' ^i*ker: Well, I note an exception, if your Honor please. 

Ine Court: Yes. 

Then there was offered in evidence the following: 

“Washington, D. C., July 31st, 1915. 

3J Received of National Savings & Trust Company, Executor 

t >?' I , es,a ! e ? f Josiah B eHo»s, Thirteen and 95/100 Dollars, 
in pay t of household expenses and telephone May and June, 1915. 

i q qc; l $43.95 

13.95, less on acc. $ 30 .00 

CORNELIA McCURLEY.” 

And annexed to that is the telephone bill, which also appears in 
or 1 ? 126 ? statement. Then an itemized statement aggregating 

Hilt f? / hous ^l?9 and that ’ added t0 S 1 ™* wil1 make 

U • f you add $ 3000 housekeeper wages. The witness stated 
that she never saw that “less on account $30.00.” 

Witness further testified that she went to Mr. Stetson and told 
hnn that Mr. Bellows was without means and she paid certain bills 
and did not have the money by him that she paid these bills and 
had an itemized account. That she knows nothing about the $30 00 
item. Thereupon the following: 

Q. I know, but I means the $30.00 receipt account of claim for 
wages as housekeeper for decedent. What conversation did vou 
have with Mr. Stetson about that? A. Just exactly as I told vou 

that there was that much due to me on this stipulated amount that 
he was giving me. 

Mr. Darlington: 

Q. Stipulation by whom? A. In advance. 

Q. Stipulation by whom? A. Mr. Bellowa, the only person that 
could- 

Mr. Darlington: I move to strike that out. 

The Court: That is the conversation that she is giving now. 

The Witness: Well, I could not say it was anybody eise. 

40 The Court: She cannot testify to a conversation with a 
third person that has incorporated in it a statement of her 
understanding or agreement with the decedent, because that would 

4—3207 
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be putting before the jury by indirection what she could not put 
before them by direction. She could not state the contract with 
Mr. Bellows by stating what she said to a third person. 

Mr. Baker: There are three receipts offered here, and apparently 
they will argue that she received them on account of a contract with 
Mr. Bellows. 

The Court: She cannot negative that by telling what this con¬ 
tract was with Mr. Bellows. 

(After argument.) 

Mr. Baker: I note an exception. 

The Court: Yes sir. 

Mr. Baker: The question I put is to state what conversation you 
had with Mr. Stetson in regard to the payment of this $30.00. 

The Court: The court says that she cannot incorporate in it any 
statement in the conversation that she had with Mr. Stetson about 
any contract with Mr. Bellows. 

Mr. Baker: Now, I offer to show- 

Mr. Darlington: I would suggest that that offer be made at the 
bench. 

Mr. Baker: I will make it at the bench, your Honor. 

The following occurred at the bench, out of the hearing of the 

jury: 

Mr. Baker: I offer to show, vour Honor, that when she went to 
see Mr. Stetson, she told him about her claim against the Bellows 
estate, ami that $30.00 was paid merely as advancement on that 
claim, that she wanted some money on account, and that he paid her 
the $30.00. . r 

Mr. Darlington: That is what we already have. 

41 Mr. Baker: And that $30 was not paid on any contract for 

housekeeping, $30.00 a month, but was merely an advance¬ 
ment that he was making on a contract that had been made with 
her, and that he would give her so much money a month. 

The Court: There is no necessity of that offer to change the riding 

of the court already made. 

•/ 

Mr. Baker: 1 think that is all. 

Mr. Darlington: Just one moment. 

By Mr. Darlington: • 

Q. Mrs. McCurlev, this receipt is July 31, 1915. Do you say that 
the words “on account’' were not on there when you signed that re¬ 
ceipt ? 

The Court: What is that question? 

Mr. Darlington: Whether the words “on account” were not on 
there at the time she signed it. 
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Mr. Baker: She said she did not remember seeing it. 

A. No, not at all. 

By Mr. Darlington: 

," ll ' U you ! ,leal lI® «*y. H‘01 you do not remembor ooo- 

K “LTS 1 d “''«—*» -»* >"*' 

Q. Aou don’t think it was there. 

The Court: Is that all, Mr. Darlington? 

Air. Darlington: Yes sir. 

1 want the jury to look at this. 

shown Si 1 ;, 1 ° bject *° the receipts being offered in evidence and 
n f ] h Ury ' ° n tllC . g, ' 0U !' d that 1 have not been permitted to 
receipts ' 6 conversa,,on that surrounded the making of the 

Vl e n"",- 1: ' Vell > t ,,e receipt was already offered in evidence. 

Mr ’ I)a r' , ng{un : ^s.r, but the jury have not seen that. 

40 Mr. Baker: The rece.pts, when they were offered, were 
admissible, but 1 move now to strike out them on the ground 

surround in ,, 7 """l " 1 " “°! |KSrn,it 11,0 *° sl,0 ' v l| ie conversation 
suiiounumg the making of them. 

Ml ': Darlington: In other words, you move to strike them out on 
“Wound that the court has committed an error? 
baker: I am making my motion to the court. 

I lie ( ourt: I overrule the motion. 

Mr. Baker: And 1 note an exception, if the court please. 

Thereupon \V. Given Sutkr was called on behalf of the plaintiff 

fr!l„n"v ,' mt a since 18!l(i; that he graduated 

Irom the National! niversity, in the general practice of medicine 

was acquainted with Josiah Bellows, and acquainted with Mi's Mc- 
t urley: became acquainted with Mrs. McCurley during the illness 
Ol her husband; she was living on Myrtle .Street; knew Mr. Bellows 
before he knew her; on account of being a resident on the same 
strwt where Bellows lived; witness living at 13 II Street, N. \V.; was 
Be lows physician shortly after Mrs. Bellows died and up to the time 
oi his death; when — became his physician he lived at 27 H Street 
and then moved to E. Woodside, where he attended him, until time 
of his death; that he visited Mr. Bellows at Woodside and had a con¬ 
versation with him in regard to Mrs. McCurley; the conversation 

grew out of a paper that it was a question whether Mr. Bellows would 
sign. Then the following: 

Q. Just tell us what the conversation here was about Mrs. Mc¬ 
Curley. A. It is a little difficult for me, your Honor, to give the 

conversation as I recall it, without some reference to that paper_ 

not in its contents, but just referring to it as a paper. 
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The Court: Well, you can refer to it as a paper, as far as that is 
concerned. 

A. T advised him not to sign this paper and told him that 1 did 
not think it was exactly the right step to take in the matter. 
43 I told him that I would advise him to place his affairs in the 
hands of a trust company, or some person who had a personal 
interest in his welfare, and that 1 did not know of any better com¬ 
pany to place it in than the National Savings & Trust Company, and 
I thought that Mrs. McCurley had looked after his interests, so far 
as I knew, so well that possibly she would he a better person to have 
this paper made out to, and I told him; then, 1 said, “Mr. Bellows, 
M rs. McCurlev has been of inestimable service to you here, and has 
done for vou in the wav that you wanted, and those deeds or those 
acts of hei*s should never he forgotten by you.” He said, “Doctor, 
I never will forget Mi's. McCurley.” He says, “1 intend to sec that 
she is provided for.” To this testimony the counsel for defendant 
objected and the court reserved its ruling, subject to motion to strike 
out. The witness added that he did not mention definitely when he 
would provide for her. The following then: 

Q. Now do you know who nursed Mr. Bellows? A. Mrs. Mc¬ 
Curlev did. 

Mr. Darlington: I object, if your Honor please. That would be 
information obtained in his special capacity. 

Mr. Baker: That does not imply confidential information. 

(Argument.) 

The Court: He can only state what he saw going on outside of the 
sick room, or outside of his attendance upon the individual. 

Mr. Baker: I will ask the question, and I will have to get a ruling 
as we go along. 

Mr. Baker: 

Q. Who nursed Mr. fallows in ftis la!t illriess? A. Mr!. 
ley. 

Q. And how long did he—taking in 1910 or 1909, did or did he 
not require special attention? A. 1909—— 


Mr. Darlington: How would the doctor know that except from 
his professional relations? 

44 Mr. Baker: Do you object to that? 

Mr. Darlington: I do object to it. 

The Court: Objection sustained. 

Mr. Baker: We note an exception. 

Q. Now, I will ask you whether or not in 3909 he required any 
nursing? 

Mr. Darlington: The same objection. 
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The Court: Sustained. lie could not tell that except as a result 
of his confidential relation. 

By Mr. Baker: 

Q. I will ask you whether or not in 1909 Mrs. McCurlcv actually 
nursed him? 

Mr. Darlington: The same objection. Well, I will waive that. 

The Court: You will waive it? 

Mr. Darlington: Yes sir. 

A. 1909. Yes sir. 

By Mr.»Baker: 

Q. How about 1910, 1911, 1912, 1913, 1914, and down to the 
time of his death? 

Mr. Darlington: I object. 

The Court: 1 will have to sustain the objection. He could not 
get that information except as a direct result of his confidential rela¬ 
tion with that man as his patient. 

Mr. Baker: Your Honor sustains the objection to the question? 

The Court: Yes sir. 

By Mr. Baker: 

Q. Now I will ask whether in 1911 Mrs. McCurley nursed Mr. 
Bellows? 

Mr. Darlington: Why repeat this by years? 

Mr. Baker: I am going to take each year and get an exception. 

The Court: You have each year. You said 1911, 1912, 1913, 

and 1914. 

45 Mr. Baker: That question wasn’t whether he required- 

Mr. Darlington (interposing): May it be understood that 
it is subject to objection, the objection sustained and an exception 
noted. 

Mr. Baker: I propose to ask the question. 

The Court: He has a right to ask the questions seriatim. 

By Mr. Baker: 

■ • • ..... 

Q. I will put the question whether or riot in 1911 Mrs. McCurley 
nursed Mr. Bellows? 

Mr. Darlington: Objected to. 

The Court: Sustained. 

Mr. Darlington: Unless it is shown that the witness has some 
knowledge other than that acquired professionally. 

By Mr. Baker: 

Q. In 1912, the same question. 
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Mr. Darlington: The same objection. 
The Court: Sustained. 


By Mr. Baker: 

Q. 1913, the same question. 

The Court: Objection sustained. 
Q. 1914 the same. 

The Court: Objection sustained. 


By Mr. Baker: 

Q. And up to the time of his death in 1915? 

The Court: Objection sustained. Now, then, do you desire an 
exception ? 

Mr. Baker: We except to all the rulings. 


By Mr. Baker: 

Q. 1 will ask you whether at any time that you visited there other 
than as physician you noticed Mr. Bellows physical condition as to 
his ability to get around? A. It is hard for me to separate 
49 my position in that way? 

The Court: Well, Mr. Baker, I can save him answering that, lo¬ 
calise that gets directly to his observation in a professional wav. 

On cross-examination witness testified he visited him every year 
more or less while he was living at Woodside, then questioned as fol¬ 
lows : 


Q. How frequently did you see him in your professional capacity 
in 1909? A. Well, I could not recall that without reference to my 
books. 

Q. What nursing did you see Mrs. McCurley do in 1909. A. I 
say I couldn't give you any definite answer back as far as that with¬ 
out reference to some of my books. 

Q. Can you recall any nursing she did in 1909? A. Not in 1909, 
1 cannot place-— 

The Court: That will have to l»e limited to times outside of his 
profession. 

Mr. Darlington: We have waived the objection as to 1909. 

The Court: That is barred by statute, and not subject, to be waived 
by counsel. 

Mr. Darlington: Very well, that goes' out. The witness says he 
cannot remember any nursing during that time. 


Redirect examination. 

By Mr. Baker: 

Q. Now, I am going to ask you what was his physical condition in 
1909. 
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Mr. Baker: I claim Mr. Darlington’s questions were not confined 
to special visits, and Mr. Darlington, representing the legal repre- 
sentatives, has waived 1073, 1073 reads, “In the courts of the Dis¬ 
trict of Columbia no physician or surgeon shall be permitted, with- 
out consent of the person affected, or his legal representative, to dis¬ 
close any information of a confidential nature.” 

47 He asked what he prescribed for him. 

. The Court: I do not think the counsel is in position to 
waive the provisions of Section 1073. 

Mr. Darlington: Least of all would that objection be tenable here. 

Ihe Court: A man who is a mere counsel for a legal representa¬ 
tive or fiduciary, cannot waive that objection and I should go even 
farther than that and say that fiduciary could not. 

Mr. Darlington: I call attention to tne fact that my cross examina¬ 
tion on this subject was confined to what the counsel was permitted 
by consent to prove by this witness, the nursing in 1909, and mv 

question was merely testing that. If that goes out, mv question 
goes out. ^ 

Mr. Baker: I will ask him the question. Has your Honor ruled? 

ihe Court: les sir. I sustain the objection. 

Mr. Baker: I note an exception. I note the exception on the 
ground that counsel on cross examination, by going into the subject 
matter of the condition of this man, has waived Section 1073 of the 
Code that forecloses a physician from testifying. 

That is all, Doctor. 


Thereupon Margaret Thom was called on behalf of the plaintiff' 
she was acquainted with Josiah Bellows, was his wife’s niece- was 
acquainted with Mrs. M’eCurley, became acquainted with her 1901 
visited with the Bellows, that the household consisted of Mr Bel¬ 
lows, Mrs. Bellows and Mrs. McCurley; that Mrs. McCurley was 
cooking dinner when I went there, then after dinner the dining 
room was cleaned up; made the beds up stairs; because someone was 
visiting there; that she visited the house frequently two or three 
times a week; her aunt’s health was poor; that her aunt’s mind was 
not right ; that Mrs. McCurley nursed her aunt during last 
48 illness; that after her aunt died witness went to New Jersey 
to live, and used to come back and visit; once in two years* 
lived in Newark, N. J. about fifteen years; Then the following* 

Q. At any time that you visited the Bellows’ home did you have 
any conversation with Mr. Bellows in regard to Mrs. M’cCurlev? A 
Yes sir, frequently. J ‘ 

Q. Now, then toll us the first conversation vou had, where it was 
and where it occurred. A. He had been sick in bed for two or three 
days when I got there, and that afternoon he felt strong enough to 
come down stairs for dinner, and he was telling me then how in¬ 
valuable Mrs. McCurley had been to him, how she had done for 
him, and he said he was going to pay her $12o.00 a month if she 
would stay with him until he died, because she had taken such good 
care of Aunt Helen, and that he wanted her to take care of him 
Q. Where did this conversation occur? A. At Woodside 
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Q. Do you know about when—about what year? A. No. 

Q. Did you ever have any other conversation with him in regard 
to Mrs. McCurley? A. Not until they moved to the Lamont St. 
House. 

Q. Where were you living then? A. I was living at Highbridge, 
Maryland. 

Q. And when did you see him at the Lamont St. house—how long 
lx'fore his death? Have you got any idea how many times you saw 
him? A. Yes, the Sunday l>efore. 

Q. The Sunday before- A. The Sunday before he was taken 

sick. 

49 Q. Just tell us what conversation you had with him then. 

A. Well, We got to talking al>out the property, and I sup¬ 
posed that he was going to give her the Woodside property- 

Mr. Darlington: T move to strike out what she thought. 

The Court: That goes out. 

Mr. Baker: Just tell what the conversation was. 

A. He said that he was going to give her the Lamont St. house 
1013 Lamont St. and fix it up so that she would have a rooming 
house, and $35.00 a month was to be hers. He estimated that that 
was what he owed her for services that she had rendered him. 

* Q. Did he say when she was to get this money, or not? A. A\ 
his death. She was to get the house and the money was to be hers. 

Q, At his death. A. Yes sir. 

On cross examination witness testified that the Lamont Street 
house conversation took place on the Sunday before Mr. Bellows was 
taken ill, about tw T o weeks before his death; that witness refere to 
the Woodside when she says Silver Springs. 

Thereupon Mrs. Virginia S. R. Sw t an was called on behalf of the 
plaintiff and testified that she lived at 1031 Lamont Street before 
Bellowe bought it; after he bought it and after he moved to 1013 
Lamont St. she paid rent to him; became acquainted with him 
and Mrs. McCurley; that at first he w T ould come for it, then after 
that he would sometimes send Mrs. McCurley’s son, when he was 
busy, and he sent her dow’n w’hen he wasn’t able, and then she 
proposed that she take the rent to Bellow’s herself, and this was done, 
that she had a number of conversations with Mr. Bellows in regard 
to Mrs. McCurley; first one a day or tw T o before Easter 1915: 9 he 
met him on the street car; she said to him “Oh, you have got $ 
present for Mrs. McCurley, haven’t you? “No” he said, “this i 9 
not for Mrs. McCurley.” 

50 I said “Why, aren’t you going to give her an Easter pres¬ 
ent”. “Just to think, she- is all alone in the world”. And 

1 commenced to bantering, and at first he took it in that spirit, but 
it takes fifteen minutes to come from the Palais Royal up to my 
house, that is the usual time. We chatted all the wav up. When 
we got—of course we both got off the same place. He seemed to 
have something more to say to me, and he followed me up to my 
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;!r’ and , T T Wan,ed t0 , something to him about repairs on the 
>ou. e, and I supposed he would come in, and I would show him 
the repairs that were necessary. He came in, and he says “I want 
o say something to you”. He says “What do you mean when you 

^ d ed T < !! ,0U ’i ? IrS ' McCui i® v ’ my giving her presents”. “Why” I 
mid, I. don t know a worthier person you could give them to because 

ihe is°n„ri at f f d , oe3 . for yon - S he is mother, she is housekeeper, 

. e .if " u, so. and she is servant, she is agent, she is mother she 

there.* er a " d a,m03t “ " ife ,0 - vou ” And he’ broke meright off 

her'a “Wl* “'V , . , X } do * vou tease me *»i*>ut this giving 

. | P ™ - U I said Because she is so lonesome and I 
think it would make her feel so good to get something from vou” 
And then he said “Oh, I owe her a great deal more liar, .hi. 
wourd ever pay”. And I «,id, “Well, Vhat r sa d “Whv o 
course you owe her all this that T. tell you,” m,d lie * 

->1 M ell, I am going to pay her, but I am going to pay her in 
a more substantial way than this”. But t didn’t, want to talk 
about him. I wanted to talk about my own repairs, so I commenced 
talking about the repairs to the house. “Well”, he savs “I will 
leave that to her . And by the way he always spoke to me’after the 

st “her” or ’T” ‘° Yvi ," 0t * " a ™> but he wo£ 

‘ 1' , OI s * ie > J l,st l ,ko gentlemen have a way of savine 

of people or women they .lepend upon. I guess you all' know 

her” Whv” S *he ’ITT ^ >° U ®»»* *« dofoT 

l ! A « 1 ’ 1 ' , 1 i ,on * kno "' — First about the repairs 
he said to ask her about the repairs, “I will send her down and 

\ou can tell her and whatever she thinks is needed I will have 

done if I can afford it”. He says, “I am trying now 0 ge some 

money to have all the property in good repair, and when I do Tour 

house will be the first one to get repaired, because vou have been 

so patient about it. You have waited on me for .so many t S 

when you really needed these repairs”. He savs, “I recognize vom 

claim, but I will send her down”. Then he Went right back to 

talking about her and what he was going to do for her and ho 
made this statement. ’ * ,,e 

„ A he T made ! his statement. T- want to get this straight 

He said Oh, I am going to do a great deal 1 letter for her liecause 

he says I not only owe Mrs. McCurley gratitude, but I owe her 

monev. *. e 

• 

A. Well, I showed my astonishment at the thought of him owin'* 
her money, and I said “Owe her money”. “Yes”, he said “You 
know this is the way it was. When we were—when I was buying 
-.0 T'Tt m . v P ro P ert .V. I got a little tangled up, and the money 
02 * hn ‘ l "'0 s to g |ve Mrs. McCurley was a great tax on me 

« i ?! 1-1 ""'I 1 to try t0 « ot his word* if I can, he said 
she lent her money, her wages or salary,” (I- don’t know which wav 
he expressed it). 

A. That is all right He said to me “Yon know she loaned her 
wages when I was tangled up. She loaned her wages, or salary (I 
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don’t know which words ho used), lot it lio and let mo use it to help 
meet mv notes.” 

I Fore witness was interrupted hut continued. 

A. Would lot them lie, and let him use it to moot his hills, and 
help him got one of these pieces of property, which one it was, I 
don't .know. 

A. (Continuing) Well, he said that, and he said, “as soon as I 
get this money which she is now trying to got for mo, the money— 
he meant the money to make the repairs to my house—I am 
going to repair your house first, and then I will repair my house, 
and I am going to have this done any way she wants it, and some 
repairs, some windows, cut in one side, She is to select the paper, 
paint and everything, and f am going to fix that up for her house, 
and it is to he her house in payment for the moneys that she has 
let me hold, and that I now hold, and also in—well, that she has 
earned, and more than earned, by her treatment and her faith¬ 
fulness to me". 

Now those were almost his identical words, just as nearly as I 
can remember them. Is that the information you want? I don't 
want to tell you anything that is not right. 

Bv Mr. Baker: 

Q. I want to know it all. Did he say anything about an income 
or anything of that kind? A. Then he asked me, he said 
53 ‘‘If a woman has a house, how much income ought she to 
have to live on,” I said, “That depends on the woman”. 
“Well,” he said, “Would thirty-five dollars he enough.”. I said 
“Well." I would want more than that to keep up a house.” First he 
said $25—would $25 he enough. I* laughed, and I said no. He 
said “Not even if she had the privilege of renting a room or two”? 
I said “No”, there is the taxes to be met, there is coal and fuel and 
light and all such things to he met”. 1 said “$25 would go no 
distance”. lie said “IIow would $35. do”. During all this time 
he never mentioned Mrs. McCurley’s name. He just mentioned 
“she” and “her”. He said “How would $35. do”. “Well” I said, 
“If she was real frugal she could probably get along on that with 
the privilege of renting rooms, having rooms to rent”. 

Then the following: * 

“A. At subsequent conversations he repeated the same thing, and 
not long after that—now remember this was in 1915. A few 
days before Easter of 1915. I cannot remember the exact day. 
The only wav !• know that Easter was a few days after, because I 
was getting these to send away. I think it was not long after that 
he came to me and asked me if I could let him have $20.00. He 
says “1 am going to get this money, but”, he said “I am in need of 
$25. She hasn’t anything to market with this week, without I take 
some money that I don’t want to touch”. I said “Why of course I 
can let you have it”. And he Said “All right”. So I drew a check 
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and ga\e him a check for $20. That was before he had got the 
money, but he had the promise of it. I think it was the 25th of 

■ down to hin WhTh 'l 7 th % 25th ° f Ma - V - 1 took the check 

«r , , hlm - " hen he asked me for it we were out on the street 

, e had come up in the car. and we met. I went in the hou«e and 

drew the check right away and took it down to him, because he was 

6 A ct ble - He could scarcely get up and down the stairs. 

4 „ came to , the door > and called to him from the 

upstairs. He came down and took me into the parlor sat 

down, and I said, "Here is your check, Is that enough?” He says'"I 

*20 00 Wan iTc »7T' a n y m !J re -” So 1 handed him the check for 
$20 00. lie said I will send you a receipt in”. I said “No don’t 

receipt in. The check is always receipt. Wait until the 

amount" 6 Tur tl0n yOU ,? n send , the recei P‘ in for the whole 
amount. Mrs. McCurlev was then working around in the dining 

onTl "pTJ 6 T" ld , look nght through the portiers and see her 
an ,l 1 a * ked h . ,m how he was. and he said. “I have been very miser- 
able, and she ha« had to do almost everything”. And I said to him 

^ou /eel just the same way, do you?” “Oh yes The money_I 

T !° Ret the money very soon now, and as soon as I get ji¬ 

be no thing I an. going to do is to fix her right, so that there will 

rv n i „ XT* 1 sai(1 ^ Iind you ’ llfe 18 ver - v ^hort f or us old 

people He and I were only three of four years apart. “Don’t 
ieave it. You attend to it right away.” And he said “I will ” “I 
shall do it right away, and just as soon as I can”. 


By Mr. Baker: 

i > T ° U ^ lave an y °lher conversation with him? A Yes on 

the 3rd day of May. 

, °f J l ine - ° n the 3rd of June T wrote the check 

tor $lo. which was the remainder of the rent due. I have the 
check right here and that will verify my statement. I went down 
to his house, and I said “Here I come with the monev” “I was a 
little late, you said it didn’t make any difference”. He “aid “All 
nght . He says “I will go up and get the check.” T said “No 
don t ^ ou can send that up”, because he was so old and so feeble’ 
A. bo he sent the check up to me. Right away he said, “I have 
got the money. T have got the money. T am going to have 
°° 'I mv hands on Saturday”. This was on Thursday. T 
think, June 3rd. If I remember, and he savs “T* have got 
the money . I am going to get it in my hands on Saturday The 
men are coming up and are going to sign for it.” She got it ” 
Just an that sort of smiling, pleasant wav—“She got it.” 

A. And then I said “Now don’t leave it.” “No”, he said “We 
are going to have the papers signed right away. “Now, he said 

1 want you to make up a list of repairs that are needed for vour 
house, and just as soon as T get this money- 

A. He again spoke of his relations yith her, and I told him “Don’t 
ever forget what you owe her for her years of faithful service. 
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By Mr. Baker: , 

I • 

Q. What did he say to that? A. He said “I am going to, Mrs. 
Swan, I am going to have this thing settled right away.” But this 
was the third, He was paralyzed on the fifth. 

Q. Did he say when she was to get the $35.00 a month? A. 
He spoke of it as an annuity, the $35.00. The house he spoke of 
as a gift—not as a gift, but as a payment of what he owed her 
both in cash and in gratitude. 

On cross examination she testified that she had not visited the 
plaintiff socially until after the death of Bellows that she did not 
know what he paid Mrs. McCurley or whether he was paying her 
adequately or not, had no means of knowing anything about it; 
that Mrs. McCurley did just what a good housekeeper would do, 
would go in and get his hat, see that it and his overcoat were put 
on. take him out walking and down stairs as tenderly as though 
she was leading down a child seeing that he did not fall when he 
was going down street, helping him down the curb, lie was very 
feeble, very frail; that, after witness spoke to him about what he 
was going to do for Mrs. McCurley, he seemed worried that she 
did not have a good opinion of him, and he was very sensitive 
about the opinions of others, and witness thinks that her remarks 
caused him to think of providing for Mrs. McCurley, she did nothing 
to disabuse his mind of the idea that she thought lie was not acting 
honorably, did not want to disabuse his mind of that idea, wanted 
him to feel that he was not doing right, and that it wasn’t honorable 
not to give her something; witness does not think she said anything 
to Mrs. McCurley about what she was saying to Bellows 

56 localise she wasn’t the one to go to. Tie was the one to press; 
it wasn't anv of witness’ business; that witness certainlv lead 

•7 

him to understand that he was not in her good opinion and lie 
tried to get hack in it; that she had half dozen talks with him 
about it between Easter and his death; he seemed anxious and 
worried, it was his conscience. 

Speaking of the May 24th. interview, the following occurred. 

(J. Then you said in that same interview. “Mind you life is 
very short for us old people”? Because I thought it. That is why 
I was working with him for. 

Q. Working with him? You were working with him? A. 
Well, I did not mean exactly that. 

Q. You were working with him to get this money for Mrs. 
McCurley, weren’t you. A. In a way, yes. 

She further testified on cross examination that Bellows never told 
her how much money he owed Mrs. McCurley or had kept out of her 
salarv. 

57 Thereupon Kathleen Flood Poindexter called on behalf 
of plaintiff testified as follows: 
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she resided at 3323 11th Street, Northwest; was acquainted 
with Mire McCurley since December 2, 1912; was acquainted with 
Josiah Bellows. Thereupon the following: 

Q- J u St teil us what you saw ^ rs * McCur ley doing there? A. 
Why, that is rather a hard question to tell just w T hat she did, for she 
did everything. 

Mr. Darlington: I object, and move to strike that out. 

The Court: Yes. 

Mr. Baker: I note an exception. 

The Court: Yes. 

By Mr. Baker: 

Q. Who kept house? 

The Court: The expression “she did everything” must be stricken 
out. 

1 hat Mrs. McCurley kept house and on several occasions when 
Mr. Bellows was sick Mrs. McCurley nursed him; that she washed 
the soiled clothes, nailed the fence up in the back yard, carried in 
wood and cleaned Mr. Bellows’ clothes. Thereupon the following: 

By Mr. Baker: 

Q. Did you ever have any conversation with Mr. Bellows about 
Mrs. McCurley? A. Yes. 

Q. Who was present? A. Well, on' one occasion I was present 
alone, the first time. 

Q. When was that? A. That was the year of 1913, I think. She 
had some wood sent in from out in the country, and it started to 
drizzle, and she hadn’t been able to get that wood under cover, and 
she was putting it away, and 1 rang the door hell. She had chickens 
and I had chickens, and she was to get me some eggs out in 
58 the country for hatching purposes, and I went around there, 
and Mr. Bellows answered the door, and I asked if Mrs. Mc¬ 
Curley was here, and he said yes. And I said, “Can I see her for a 
few minutes?” He said, “Yes; she is out in the yard, “and I went 
out in the back yard, and I didn’t see her, and lie called her, and 
she was carrying wood in the cellar. 

Q. Did you have a conversation with him then? A. I said, “She 
certainly is wonderful.” He says, “Yes, Mrs. McCurley has done for 
me what nobody else has ever done.” 

Q. Did he say anything else? A. 1 don’t know that he said any¬ 
thing more that afternoon. 

Q. Yes. Now, when did you have another conversation with him? 
A. Well, I don’t just remember the date, because they were fre¬ 
quently after that time. 

Q. Just tell us about that. A. On one occasion, he told me that 
Mrs. McCurley had done everything for him that was possible for 
anybody to do, that she had helped him buy his real estate, she had 
looked after—she collected the rents. I have been with her when 
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she has done it, and she attended to the Woodside property, the rent 
and everything, and that he was not able to pay her the amount 
that she was worth; at his death she was to have the Lamont Street 
property and thirty or thirty-five dollars. He asked me what I 
could live on if I had a house and I said, “Well, Mr. Bellows, it all 
depends upon the house, whether it is absolutely paid for.” He 
said, “Could you live on thirty dollars a month?” I said, “No, be¬ 
cause you must remember that property has to be kept up with taxes, 
but if the property was placed where she could rent rooms, then 
thirty dollars would help along.” 

Q. Now, let us see. Did you have any conversation with him 
about whether or not he owed her any money? A. He told 
59 me that he had not been able to pay her what he had 
promised her, on account that she had let her money go in 
to help him buy real estate. 

Q. When did he tell you that, Mrs. Poindexter? A. 1914. 

Q. W hen was it that you had the conversation with him about 
the Lamont Street house? A. That was in the spring of 1915. 

Q. ^ es; and when was the last time you had any conversation 
with him about Mrs. McCurley. A. It was.in May. He told me 
about the repairs that he was having put on the Lamont Street 
property and some windows he was going to have cut in on the alley 
side, and it was going to be papered just as she wanted it, because 
that was the property she was going to get after his death. 

Q. Now, what did he say, if anything, on that occasion al>out 
4 hirty-five dollars? A. He said she would get that property ami 
thirty-five dollars. • ’ 

Q. Did he say when she would get the thirty-five dollars? A At 
his death. 

Mr. Baker: I think you can inquire, Mr. Darlington. 

On cross examination witness testified that she had seen Mrs. Mc¬ 
Curley carry in wood several times, could not state the exact dates; 
have seen her mend his suit of clothes, working buttonholes and 
patching linings. Thereupon the following: 

Q. Did he tell you how much salary he promised her? A. He 
didn’t tell me the amount that he was paying her. He told me what 
he was giving her at his death. 

Q. Do you understand my question? A. No. 

Q. Did he fell you how much he had promised her in the way of 
. . I4c^ \ on mean ^vlnle slie was working for him? He said 

she was drawing a portion of what he had promised her. 

59VL‘ Q. He had not been able to pay all he had promised? A. 
Y es. 

Q. And she had let him have some to pay for houses? A. Not 
houses, but real estate. 

Mr. Darlington: That is all. 

(Witness excused.) 

Wade H. Jones, a witness called on behalf of the plaintiff testi- 
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IkhI (lint lie lived at Glenmont, Maryland; his occupation is general 

her onTw 5 with , Mrs ' McCurley; diCme woHj 

f „ V- U <K '! lsl<, ° property ; that Mrs. McCurley did the liest part 

l,j r ,| s . ,J' lf ? i" ’ Z , 9 e i h ^’ P'S pons > ehiekens and fancy 

tints that he worked for Mr. Bellows on his Oitv property; Mrs 

• let in ley saw about the work; saw Mr. Bellows a couple of weeks 
liefore he died. Thereupon the following: 1 

A Q Yes! id y ° U ha ' C “ ny convcrsation " ith him then about repairs? 

Q. Just tell us what conversation you had. A I was (loimr mlM 
repair work on his other house at the time, and hc Jd thatthe 

MeCurlev aftei^his deaf 1 h!* 1 " aS g ° ing t0 haVe fixcd U P for M «- 

Q. Did lie say anything else? A. And she was to have an in- 
<onie. He didn t mention how much it was—enough to keep her 

\ Vr, '°"i, ? hat °? nve rsation came about, Mr. Jones. 

A. Well, 1 had done this work over there, and he said “There is 
some work to be done, but I am going to make a loan from some of 
the banks, and I will have some more money on hand to do the 
work here. He says, I am going to have this house fixed up for 
her, and as long as we always lived here anyway, I thought it would 
bo a home for her in her later days.” 

Q. Was Mrs. McCurley present when you had this conversation? 


fi° The deposition of Hattie Scheer, a witness for plaintiff re¬ 
lows- 8ldl " S m Baltlmore > was thereupon read to the jury as fol- 

That she had known plaintiff in Washington for about fourteen 
years and had first liecome acquainted with Mr. Bellows when ho 
resided at 2< H St N. W., about fourteen years ago; that plaintiff 
did everything in the house, had at that time alwut 200 ehiekens 27 
birds and a parrot, had the house to clean and cared for Mr Bel- 
ow* did the washing, ironing and cooking, and everything that 
had to lie done in the house; that Mr. Bellows was kind of an invalid 
very helpless, had to be handed everything, was hardly able to take 
anything himself in a way, she was so used to tending him because 
he was working, or whether it was just his way she does not know- 
that he was employed in the Post Office Department, and was reg¬ 
ular at his office and at home; that Mrs. McCurley did the marketing 
«> far as witness knows; that they afterwards went to live at Silver 
Spring, Md.; that witness had lots of conversations with Mr Bellows 
while he lived at 27 H St.; that “in general talking with' him we 
would ask him why he didn’t marry”, and “he said if she would 
marry him she would have everything he’s got”. Over objection to 
incompetence of oral testimony upon the subject, the witness fur¬ 
ther testified that Mr Bellows said he was going to buv the property 
at Silver Spring for her if she went with him there; that he said in 
relation to that property that without her he knew he would not live 
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that she was the one woman who would take care of him and that if 
she would go with him out there he would buy the property 
61 and sign it over to her and that at Silver Spring in the con¬ 
versation with him in regard to what he was going to do for 
plaintiff, he said he was going to give her that property for the rest 
of her life, and that it was worth $10,000; that he was going to leave 
her something, as much as he could, that lie thought about $35 a 
month would keep her going without her having to work, and that 
he was going to do this for her lieeause she was very faithful to him 
and his wife; she supposes she had conversations with him in re¬ 
gard to this matter a dozen times; that she conversed with him at 
the Larnont St. house in regard to compensation of Mrs. McCurley 
and he said liefore he died he would leave her well provided for; 
that he would leave her the house they were living in. that it was 
worth $6 000 that he wanted to make a loan on it for about $6,000 
and that with that money he would let her fix the house all up in 
her own stvle, whatever she wanted, and would leave her $3.> a month 
so that she would not have to work for anyone els.': that he was going 
to leave the lions.' clear to her, and that witness went with Mrs. Me- 
Ourlev to the bank when she asked for the loan, and was there when 
he sicned the patters for the loan, but the monev was never gotten 
because he was taken with that stroke; that the three of them, Mrs. 
McCurlev. Mr. Bellows and the witness, were at the house, and he 
told her to plan everything as she wanted it; he said he was willing 
to no the limit to fix the house the way she wanted it. that she had 
alwavs objected to the stvle of it; that it was to lie arranged with a 
different porch and the stairway was to la? fixed over; he was very 
feeble at the time, and you had to be pretty clear to understand 
what he shid; he said he did not eare liow much the amount was so 
that it was fixed up in the style she wanted ; that if she married him 
lus people could not say anything then and that the property would 
all go to her; that bis ,people visited him while witness knew lmn: 
that witness nursed him during Ins last illness; that he told her he 
was trving to borrow $3,000; that the last time witness had a conver¬ 
sation with him in regard to his taking care of Mrs. McCurley was 
the dav after the loan was made, and when witness and Mrs. Mc- 
furlev came bark to the house after having Wen out for a couple 
of hours he was taken with this spell, and that he came to once or 
Sice On cross-examination witness testified that Mrs Rellows was 
lend liefore she knew Mr. Bellows; that Mrs Curley had Wen living 
with the witness for about three weeks before her deposition was 
aken since the latter had Wen ill; that from the time she first knew 
’ nt :i \[ r Bellows died Mrs. McCurlev’s son lived with them. 
On're-direet examination this witness testified that Mr. Bellows was 
not able to go out on the street, and when he went out he used a 
cane- that dumg the last three or four years of his life lie never 
wanted to go out alone; he went alone, but it would take him hours 
nnd hours for just two or three blocks, and that the witness had seen 
Mr McCurlev out walking with him, but not very often. 
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62 , ll ., I ;, K ,'a K S ? : ' rS< ! N i-", ns produced as a witness on behalf of the 

, P lf1 ' n tiff and testified that he was trust officer on behalf of 
the defendant ; that shortly after Mr. Bellows’ death Mrs. McCurlev 

fivl°hn^ .Ti°, f , a ‘T n $ 3 > 000 - 00 : that the defendant got twentv- 

f thl d< ? \T. ess r ,lar ^f made through Mr. White, President 
of the National Metropolitan Bank. And on cross-examination the 

neLotktfon nf r »W'i fied ,h i at h u Com P an . v did not bring about the 
egotiation of that loon, that he was not present at the signing of 

Sh'Lr ” Pen< ’ hC W<IS nCV<?r P resent nt the home of Bellows with Mrs. 

tesBM M tb»f ^ EISE m IN ° " aS ?!' ed on behalf of the Plaintiff and 
testified that he was Manager of the Washington News Agency en¬ 
gaged in filing away the Washington papers and selling papers’and 
magazines; lived in the District of Columbia for thirty-two years - was 

J^iah'Belfows”? ° d ° n Nove . mller 191”; was acquainted with 

cZe t« M . J ’ 'Tr a( ' q "" lnted w, ‘h him in 1905; that he would 
come to the store to buy magazines and liecame a regular subscriber- 

that witnws useil to visit him; called on him at Fenwick Road in 

190/ , and from that time until December 16, 1912, visited that 

bvoTnnT ‘ ,me f ; romembers when he moved back into town and 

8 r ft t: was not r>re “ ent "hen he moved back but 
Mr. Bellows informed him it was on the loth day of December 1912 - 

saw much of him when he moved back; on seven occasions had con¬ 
versations with him with regard to Mrs. McCurlev; had a conversa- 

lowffig h hlm ° n * he ° th day ° f July ’ 1914 ' T hereupon the fol- 
^ * 

Q. Now, state what the conversation was. A. Now, I will ex¬ 
plain this; that when we had these frequent talks, I thought to 
myself, when he was failing and he would come to the place when 
we^ moved to 1101 H Street, N. W„ in the rear of that-he’would 
come there often, and he was for the last two years —that is he died 
two yearn ago on Thursday, the 17th day of' .June, I think it was 
I know I went there the next night after, and he-was buried on Sat¬ 
urday the 19th, but many and manv a time he would come there 
and explain to me and ask me questions what he would do I pre- 
no sume Uiat was on account of onr being about the same age he 

Q. State what the first conversation was that you had with 
lnm about when and what it was. A. Well, upon the first conver- 
sation— 1 think it was, as I say, July 9, 1914—he spoke about a Mrs 
McCurlev. his housekeeper I want to say first that I never met the 
adv until the first dinner I had. I think it was 1907, the first time 
they had been living out at Fenwick Road for about two years, and 
1 think that that day he introduced me to her, and she got the din- 
ner, and he asked me out to show me his place, and then it was 
probably a year before I went out again. 

Q. Just tell us what took place, and the circumstances, Mr. Leisen- 
Ting. A. In his house, upstairs, in his bedroom. He usually would 
have me come up there. Sometimes I would go to the housed Upon 

6—3207 
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this occasion, the 9th, 1 went right upstairs. The door was open, and 
he told me that Mrs. McCurley had been so good to his wife during 
her illness, and that he wanted to give her something, and he said 
that he had intended to give her the Fenwick Hoad property. The 
reason he said- 

Mr. Darlington: Just a moment. If the Court please, I want to 
say now, so that there may he no mistake about this, that this is in¬ 
cluded among the kind of testimony that I propose to strike out 
later as being irrelevant and incompetent and immaterial. 

The Court: Yes, sir. 

Bv Mr. Baker: 

* 

Q. All right, Mr. Leisenring. Continue, now. A. Now, he said 
that he intended to deed her that property at Fenwick Road. I only 
want to explain why T know that that was Fenwick Road. I heard 
upon one occasion it was said to be Woodside, but the conductor—- 
he said, “When you come out, Mr. Leisenring, you ask the con¬ 
ductor to put you off at Fenwick Road”, and he did, and I 
64 have always known the place, always, the four times I went 
out there, I knew it as Fenwick Road. 

Q. Well, it was near Woodside, was it not? A. Yes. 

Q. And just above Silver Spring? A. Yes. Tie never called it 
that to me: never told me that that was the place; but I knew myself 
where it was, and upon this occasion he said that he intended to give 
her that property, and he said he considered the property worth 
twelve thousand dollars. “Well,” T said, “That would l>e nice.” 
And he said, “I have not paid her all the money that she is entitled 
to. I owe her money,” and I had no further conversation at that 
time. * * * 

Q. Take the date of the second conversation, and refresh your 
memory from the book, if you can. A. Well, that was on Friday, 
the 17th dav of Julv. 

Q. Now, just tell us exactly what occurred on that date. A. He 
stated, in substance, that he regretted that he had not attended to 
deeding of the property, that he intended to give her that property 
out at Fenwick Road, and he told me again that she had been good, 
she attended his wife before her death, and that she had gone out— 
and “Why,” he said, “I can hardly go down street, I am getting so 
feeble, and when I want a pair of stockings or any clothing she goes 
and selects it with me, and takes my arm.” That was about all the 
conversation then. It was simply a repetition of what he told me the 
first time. 

Q. Now, in this second conversation, did he say anything about 
being indebted to her in money; did he say anything about his being 
indebted, in the second conversation, to Mrs. McCurley, or owing her 
money? A. Why, he said that. He didn't say he was indebted to 
anv person else, not then. 

A. Yes? 

A. But it was simply a repetition of what he said the first 
time on the 9th. 


65 
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«J h n!.M- e n ext „ conver?a,i 1 0 ? " as on September 2. 1914 and he 

j® ”, r i™ - T ' le !<anie I , tllln K « s before and that he wanted to 

o^Mnr V j?K P io P i e - rly Fen " lck Koad ; the next conversation was 
0I1 /\ ^ 1 l^lo. 1 hereupon the following: 

eivcn \V,n" t'."'; A t 1915 ‘ There is one date that I have not 

ihp'd! ef lo Mrs- McCurley, who was down in the kitchen, preparing 
lie dmnei, he called to her to pay me thirty cents out of her mone® 
that he owed her, and he hadn’t a cent. 

..-■/ Til,"".‘'hinh 4th of the same year, he told her again—this 
was at the dinner table, and she sat on one side of the dinner table 
and he on the other—and he said for her to go and get thirty 

savs he n “Tow^ *» at rna « azine - and he laughed and he said, 

saysne, 1 owe you lots. ’ 

Then, on April 13th, I went there on a Tuesday and found Mr. 

he A b t ed ’t *° d m ? u® had ^en iH for three weeks, and 

for A Mr V I p Se ? rlng - 1 have not had that deed made out 
for the Fenwick Road property. ’ He said, “I have not gone to the 

P ffl nk ha X e th ? °ffiver fix the papers.” I said to him, “The bank 

but ho rl .i ^ e “'* le bank is going to attend to mv business,” 

but he didn t mention to me the bank. So he said, “I want o 

give it to her.” He says, “We don’t know what happens what 
will happen I said, “No,” and he said, “I want her to have that 

fhanTha’t 16 SaJS ’ 1 °" e 11 to her and °' ve her more money 

T,u ' n T-1 think this is the 17th—I can’t see without my glasses_ 

there and * 6 d8J ° f May ’ ' vhich ' vas Thursday morning® I went 


By Mr. Darlington : 

a- % Tha * u aS ^ n 1915 ’ was it? A - The y ea r of 1915, yes, 
6o * on May 1 / th 1 hursday. I called there again to deliver the 

magazines. All these times that these conversations odcur- 
red, of course, I delivered magazines there, and other times, prob¬ 
ably -I have a list of dates made out there when I delivered 

magazines there, without any conversation in relation to the property. 

The Court: That is immaterial. 

1 f n vf W ’ b !ll an !? nly telling you; hut at this time on 
he l,th day of May, 191o which was Thursdays he said practically 
the same thing that he had before, that he wanted to settle it. because 
the doctors were giving him strychnine, and he savs to me. 'That 

wW l V - n r UP i th ! i sn>t h? ” 1 said > “Really, I don’t know 

v\ah\ ” 1 p f ? r> but lf * the doct 1 ors £ ave ^ to you, I suppose it is all 

right But many times, when he would come to the store he 

would repeat to me that lady’s kindness, and how good she was to 
his wife. Why, I couldn’t give you the dates, but I know that 
when I would go up to the House many times I would see her 
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scrubbing the floor. She has come upstairs with her hands all 
soiled with soot in attending to the heater. That I know, I noticed 
many a time out at this Fenwick place. After a storm once I 
know she was out nailing hoards in that fence and lifting it up and 
straightening it out. I suppose fifty times would not he enQugh 
when she would come down to go to the bird store on 12th Street, 
he would come ahead and wait for her, and they would go around 
to Schmidt’s bird store to huv birds. 

I know this, that out at Fenwick Road, they had over two hundred 
chickens there—didn’t count them, hut I saw them.—they had 
a pig, and they had a cow, and he asked me out and showed me 
the duck pond, and he told me that she had saved him a great deal 
of money when she made the contracts with people to make alter¬ 
ations in the house or improvements, putting up, I think, a wind¬ 
mill. She had that done. 

* 

Plaintiff being again recalled, for further cross examination, 
testified that “Less on account $30” is what she thinks was not 
on the receipt of July 31, 1915, when she signed it; that the 
memorandum accompanying the receipt is in her hand writing; 
that at the foot of it the total $42.25 is also in her hand writing, as 
well as the words “received $30.” under that title, as well as the 
balance due $12.25 and her signature, and on further redirect 
examination she testified that the $30 referred to was money she 
had received on account of the money she had paid out for house¬ 
hold expenses. 

67 Thereupon plaintiff offered in evidence the account to 

explain voucher number three (3) relating to the household 
expenses’ payment of $42.25, to show that in the account filed hv the 
executor in the Probate Court it shows no payment made to plaintiff 
for salary. It shows two payments made to her, one for household 
expenses and one for the stove sold by her to the testator said items 
of said account read as follows: 

Cornelia P. McCurlev, payment for misc. household expenses, 
May and June 1915, vouchers #2 & 3, July 31, 1915, 

Cornelia P. MeCurley, reimbursement costs on gas stove, in 1013, 
Lamont St. house during life time of deceased, voucher #4, October 
13, 1915, $5.00. 

Voucher #2. 

July 6, 1915. 

Received of National Savings & Trust Company Executor of 

the Estate of Josiah Bellows Thirty - Dollars. On account 

claim for wages as housekeeper for decedent. 

CORNELIA McCURLEY.” 
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Voucher #3. 

Washington, D. C., July 31st. 1915. 

Received of National Savings & Trust Company, Executor of the 
Estate of Josiah Bellows, Thirteen and 95/100, Dollars, in payt 
of household expenses and telephone May & June P ' 

tjjq- r ' $43.95 

$io.yo Less on a/co. qq 

“CORNELIA McCURLEY.” 

The Court overruled the offer and plaintiff excepted. 

Leon E. Albert, a witness called on behalf of the plaintiff testified 
* 1 ™ t v h * manager of the Phoenix Mutual Life Insurance Com- 
i ? artfo J d ’ Connecticut, and that he was familiar with the 
capitalization of annuities; asked if a person 61 years of aee had 
an annuity of $35 what would be the capitalization? Thereupon 

m,e . rr0Kated , whether he had mortality tables and was 
asked the expectancy of a person 61 years of age and he replied 

lo.4 < and that the capitalization of the annuity would be $4 980 50 
On cross examination witness testified that the annuity froin their 
company would cost $4,980.50; that the annual interest on that 
sum at 6% would be $298.83. That the difference between the 
annuity and this interest would be about $121 per annum and 
was asked how long the annuitant would have to Hve to use up the 
capitalization, when the following occurred: ^ 

Q Please answer the way I have asked you. How long would 
it take a person to hve to pay that $4,980? 8 1G 

Mr. Baker: I object. 

The Court: I overrule the objection. 

Mt\ Baker I note an exception. 

The Court: Yes sir. 

Thereupon witness testified it would take some forty odd years 
o consume the principal; and witness was thereupon directed 
by the Court to compute at six percent interest the present worth 
of an annuity of $35 per month to a woman 61 years of age and he 

subsequently testified that it was $3,783.19. ' g ( ana tie 

68 Margaret Thumb was recalled and she testified that in the 
,, m*erv,ew that she had in relation to the $125 per month 

pSntiff resteT ^ ^ °" S and K ' rSelf " ere present > and thereupon 

Mary L. Dickinson was produced as a witness on behalf of 
defendant; she testified that she was the lady referred to as having 
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marie the original arrangement for Mrs. McCurley to go to Mr. 
Bellows. Thereupon the following: 

Q. Mrs. Dickinson, what was the arrangements made by you with 

M rs. McCurlev as to the work that she was to do? * A. She was to 

%/ 

do all the work- 

Mr. Baker: Wait a minute. I object to that. 1 do not object 
to the conversation that took place at the time of the hiring, and 
what the contract was, but I object to counsel testifying as to the 
arrangement. Ask what conversation took place at the time of the 
hiring. I do not object to that. 

Mr. Sullivan: I am conducting this examination in the way I 
think proper. 

Mr. Baker: I object to the question. 

The Court: That is a proper question, Mr. Baker. The state¬ 
ment of the contract of the parties is not limited to the exact words 
of the conversation. That is another way of asking her what was 
the agreement between you and Mrs. McCurley as to what she should 
do. If put in that form it would be admissible, rather than the 
word “arrangement.” 

By Mr. Sullivan: 

Q. What was the agreement- 

69 Mr. Baker: Wait a minute. Let us get the answer. 

The Reporter: (Reading) “Q. Mrs. Dickinson, what w’as 
the arrangement made by you with Mrs. McCurley as to the w*ork 
that she was to do? “A.*She was to do all the work-” 

Mr. Baker: Now% if I were my brothers, I would move to strike 
that out on the use of the word “all.” 

The Court: Mr. Baker, I do not think that is necessary. You 
have made your objection here, the objection is overruled, and you 
have an exception. 

Witness further testified that Mrs. McCurley was to receive $15 a 
month and that she did not say anything about taking the place for 
a month on trial but was glad to get it and subsequently told witness 
that she was then getting $10 instead of $15; on cross examination 
she said she had a husband and son. Witness said it would be very 
objectionable to Mr. Bellows to have them come in and she said 
they won’t even be allowed to come to the house; and she accepted 
the situation; she was to do all the work and take care of cousin 
Helen; she told her that the work she was to do was the ordinary 
duties of housekeeping and taking care of cousin Helen who was 
partially insane; she had softening of the brain, was very gentle and 
did not need very much care; asked on cross-examination if it was 
not a fact that nothing was said about the boy coming there until 
after the death of the father, replied no, it was stated the very first 
thing; thereupon a letter in the words and figures following was 
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produced, offered in evidence and read to the jury on waiver bv the 

"uSs.trtS?'™' # «i £ 

“Albany, New York, 

Oct, 6th, 1903. 

My Dear Cousin: I have just heard through May of Mr Me- 
Curley s death. P ease give Mrs. McCurley’s my condolences. I sup¬ 
pose the poor little woman is quite worn out with her cares and 
. hope she will take a good rest while she has the colored 
individual to relieve her of the housekeeping cares; I do not suppose 

her nnli ^1° ke ®P *?er all winter, as now she will have Don P with 
her and he is ft good help in many ways. You must learn to like him 
and not feel annoyed at his boyish pranks. There is nothing else 
for Mrs. McCurley to do as I can see except to have him with her I 
hope he will be a comfort to his mother, and in a few years be a 
great help to her—he is growing finely, and can soon be of 
' 0 great assistance to his mother in providing the daily bread 

1 . k„ „ A . boy f ar f u n ^ )re or less n ,°, is y; you must expect that,* and try 
to be as patient with Don as possible—he has many good traits and I 

think loves his mother, which is a great deal for him and will prove 
11 s guide and defence. So write me and let me know how Mrs. McC 
has borne up with her trouble and anxiety. I hope she wiil not 
collapse. ^ ou must take good care of her; and be sure you tell her 
bow earnestly I sympathize with her in her troubles. The little 
"Oman has certainly had a hard tune. How is Helen? I hope you 
will take a trip up to Concord or somewhere else for your health 
^ on need a change and there is no immediate danger in Helen’s 

TbU i a D °l S ° l !md tuk . e an 0 '|'i nR ' I .* m en j°y in g mine very much. 
This is a lovely country, and I can ride and walk every dav Today 

I am going to visit a cousin and as it is almost time for the carriage 
to come around I must stop writing. Do go up and see how May Is 
getting on. I heard you carried her a fine basket of peaches Very 
kind of you I have plenty of pears, apples and grapes here, but no 
peaches The sweet corn up this way is delightful. Give my love to 
Don a nd tell him I say he must take good care of his mother and 
comfort her for the loss of his father. 

“Lovingly your cousin, 

MARGARET M. DICKINSON 

c/o Mrs. Frederick Cleveland, Van Rensselaer Boulevard, Albany.” 

that nothing was said in the contract about a woman coming once a 
week to do the rough work nor was anything said about washing; 
thereupon the following: ® 

By Mr. Baker: 

Q. Mrs. McCurley went to Mr. Bellows’ house? 


Mr. Darlington: I object to that, if the Court please 
responsive or controverted, that she went to the house. 


That is not 
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By Mr. Baker: 

Q. You visited the house after Mrs. MeCiirlev went there, didn’t 
vou ? 

Mr. Darlington: T again object. That is not at all responsive. 

Mr. Baker: Now, I want to prove, if the Court please, bv this wit¬ 
ness, that she visited Mr. Bellows' house, and that Mrs. McCurlev did 
the things that the contract called for so far as she saw there. 

Mr. Darlington: I object. That is not responsive to the direct 
examination. 

The Court: The objection is sustained. 

Mr. Baker: I note an exception, if the Court please. 

Harlan P. Howard, a witness produced on behalf of the defend¬ 
ant testified that he was a clerk, in the Office of the Auditor for the 
Post Office Department; produced a card showing the annual and 
sick leave of Mr. Bellows in the six months ending June 30th, 1910, 
he had 13 days sick leave; in 1909 he had five and one-half days sick 
leave; no sick leave in 1908; in 1901 two days annual leave; 1902 
twenty-nine days annual leave; 1903 twenty-nine days annual leave; 
1904, thirty days annual leave; 1905, twenty-nine and a half days 
annual leave; 1906, thirty and a half days annual leave; 1907, 
twenty-eight and a half days annual leave; 1908, twenty-nine and 
a half days annual leave; 1909 thirty-four days annual leave, which 
includes five and a half days sick leave. 

Thereupon the defendant offered evidence tending to prove that 
the latest purchase of property by Bellows was made in 1905, and 
that all of the encumbrances upon his real estate had been paid off 
by Sept. 21, 1910 and offered other testimony tending to prove that 
Bellows himself had attended to and managed his own business af¬ 
fairs. * 

Myra M. Randel testified that, in 1905 or 1906 the plain- 
71 tiff said to her that Bellows was only paying her $25.00 a 
month, and asked witness if she thought that was enough. 

• 

Thereupon Frank Stetson was called on hehalf of the de¬ 
fendant and testified he was trust officer of the National Savings & 
Trust Company, and that said Company was the executor of the es¬ 
tate of Josiah Bellows; that after the death of Mr. Bellows Mrs. Mc- 
Curlev called at the office and said she had received payment in full 
from him up to the month of May preceding his death, and had 
received $10 on account of that month’s wages, and we paid her $30 
on account, I think, and took a receipt, which he thereupon identi¬ 
fied; being the receipt heretofore offered in evidence reciting that it 
was on account of her claim for wages as housekeeper. Then the 
following: 

By Mr. Sullivgn: 

Q. Mr. Stetson, what if ahything did she say then, about anything 
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g„ d r«»p»—b«t a,. 

72 JJ 4 ’* £ aker: 1 ob j<*t to that question. 

Mr n„i h ® C ^ rt: ^ hat , ls , tha S rou P d . of th ^ objection? 

cnunq^l i f T i‘f 10 gr °i ind °f ob ) ec tion, total amount due— 
msel hs testifying and not letting Mr. Stetson testify. Whv can 
they not state the conversation. ' } 

The Court: lie just asked him to state the conversation. 

nn !u ey . say , total a,nount due,” and I say they have 

™nnd t ‘ hat “?• the, l', lcs, j on - I object to the question on the 
ground that the question is leading and that it has in it the words 

total amount due when the witness should he asked to state the 
conversation that took place between Mrs. MeCurley and himself. 

I he Court. I he objection is overruled. 

Mr. Baker: 1 note an exception. 

, T l> e Reporter (reading): “Did she make any statement to you 
aliout the full amount due to her for wages?” A. I think she did. 

^ Mr. Baker: I move that that be stricken out, that he thinks she 

The Court: That is his best recollection. 

Mr. Baker: Your Honor allows me an exception 
The Court: Yes. 

i. 

By Mr. Sullivan: 

• o' . W , hat ' is >?",'■ ***? recollection about it? A. My recollection 
is that she stated that she had received $10 on account of wages for 

I V-a aa 'i° * Ia £’ and ,h °refore up to the first of July there would 
be $50.00 due to her. 

a Sct ^ 1 ! at ot , b ? r ca * m d * d sbe nia k° for compensation for wages 9 
A. INo other claim. H 

Q. When and how did you first hear that she was going to make 
this claim or that she was making this claim? A. You mean this 
claim m suit? 

r ? i Sir Vt A; Py*, 80 ? 1 * time after that * he told me that she 
didn t think Mr. Bellows had treated her right, and that she thought 

she would file some sort of claim against the estate. 

Q. That is the first you heard of this claim? A. Yes. 

Then later on Mrs. MeCurley eame in and received payment for 
sonic claim and she made no other claim until sometime after she 
told me she didn’t feel that Mr. Bellows had treated her right and 
she thought she would' file some sort of a claim against the 
• 3 estate. That he prepared a petition for probate of Bellows’ 
will and got the information from Mrs. MeCurley, including 
the debts to be stated in the petition, and she said to him that there 
were certain funeral expenses, expenses of the last illness and doc¬ 
tors bills, and also this claim for wages, $50, the same claim she had 
made before. On cross examination he said he did not remember 
whether she used the words “some sort” in reference to the claim 

7—3207 



CORNELIA P. MC CURLEY VS. 


r>o 

she spoke of filing against the estate. Thereupon the following, 
on eross-exaininafion: 

Q. Didn't she tell you that she had a claim against the estate 
under contract with Mr. Bellows that he was going to leave some¬ 
thing to her at his death, and that her attorney was going to look 
after that? A. Not at that time, but she did some time later. 

Q. It was before you filed the petition for probate of the Will? 
A. I don’t remember when that petition was filed, but it was some 
time after this settlement with her about the wages. 

Q. I say, didn’t she tell you before you filed the petition that she 
had a claim against the estate and her lawyer would present it? 
A. I don't think it was before the petition was filed. 

Q..You don’t think so. A. No, when the $30 was paid she did 
not say there was an advancement to her, that he is reasonablv sure 
her statement about the claim against the estate was made after the 
filing of petition for probate and he thinks it was somewhere around 
the time of appraisement of furniture and the contents of the dwell¬ 
ing. 

Thereupon Mrs. Margaret Thom was recalled and testified that 
the conversation in regard to the $125. per month occurred at Wood- 
side in the presence of Mr. Bellows and Mrs. MeCurley and herself; 
No one else was present; the next conversation with him on the sub¬ 
ject of what he was going to do for her was on Sunday before he was 
stricken. That was not the first time that he spoke of giving her the 
Lamont Street house and $35; he spoke of that once before, and it 
was at the time of the conversation at the Lamont Street house that 
witness supposed he was going to give her the Woodside property, 
this was on the Sunday before he was taken sick, and he was then 
undecided what he was going to do. 

74 Then was read in evidence the will of the la st Josiah Bel¬ 

lows, which is in words and figures as follows: 


The Last Will and Testament of Josiah Bellows. 

I, Josiah Bellows, widower, of the City of Washington, District of 
Columbia, do make, publish and declare this to be my last Will and 
Testament, hereby revoking and annulling any and all Wills and 
Codicils by me at any time heretofore made. 

Any of my estate of every character and description wheresoever 
situated and whensoever acquired, of which I shall die seized and 
possessed or in which I shall have any right, title or interest at the 
time of my death, I give, bequeath and devise unto the National 
Savings & 'trust Company, a corporation organized under the laws of 
the District of Columbia/and doing business therein in trust as soon 
after my decease as may be convenient, due regard being had for the 
benefit of my estate, to convert all of my estate into money. In 
order to effect this conversion, I authorize, empower and direct my 
said Trustee to sell all of my property at public or private sale, upon 
such terms as may seem to it best, and in consum-ation of any sale or 
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sales, to convey such property, absolutely and in fee simple, unto 
he purchaser or purchasers, who shall Ik- under no liability to see 

I t™? 11 ?? of the P urchase 'Honey. Out of the net proceeds 
niv J rustee shall pay: 

'■ ' n ‘° ‘'J 115 - Cornelia MeCurley, iny present housekeeper, an 

amount equal to Thirty Dollars ($30.) per month from the time of 

lnv death until my home and grounds appurtenant thereto, located a 

short distance north of Silver Spring and Sligo, Maryland, on the 

electric railway leading to Forest Glen, have been sold by my trustee 

P.r°' lded ‘"at should said property be sold before the expiration of 

six months from the time of my death, the amount paid to Mrs. 

*,on ey sha11 not be less than One Hundred and Eighty Dollars 
($loU.). 


- ^ nto my nephew, Harry B. Sanborn, at present residing in 
the Citv of Manchester, State of New Hampshire, the sum of Six 
Thousand Dollars ($6,000.). 

. 3. Vnto my sister, Fanny B. Sanborn, at present residing 
m the City of Concord, State of New Hampshire, and mv 
brother John A. Bellows, at present residing in the Citv of Boston, 
State of Massachusetts, in equal shares, all of the rest, residue and 
remainder of my estate. 

I nominate, constitute and appoint the National Savings & Trust 
Company, a corporation, doing business in the District of Columbia, 
Executor of this my last Will and Testament. 

In testimony whereof, I have hereunto set my hand, this Eight¬ 
eenth day of September, A. D. 1918, to this my last Will and Testa- 
men, typewritten on two pages, the margin of the first of which is 
signed by me for identification. 

(Signed) JOSIAH BELLOWS. 


Signed, published and declared by the within-named testator, 
Josiah Bellows, as and for his last will and testament, in the presence 
of us, who at his request, in his presence and in the presence of each 
other, have hereunto subscribed our names as witnesses, this eight¬ 
eenth dav of September, A. D. 1908. 

(Signed) CHAS. C. LAMBORN, 

1225 1th St., Wash., D. C. 
WM. D. HOOVER. 

• ' Washington, D. C. 


Thereupon Frank Stetson was recalled for further cross exami¬ 
nation : 


Q. Do you remember having a conversation with Mrs. McCurlev 
in the presence of Mr. Sanbourn, shortly after the death of Mr. Bel¬ 
lows? A. I cannot recall that sir. 

Q. When the will was read? A. When the will was read? 

Q. Yes. A. I eannot recall that. 

Q. Let me see if I can refresh your memory. After the will was 
read did not Mr. Sanbourn say something about that he was 
76 surprised that th§ will- 
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Mr. Darlington: One moment. I object. You may proceed at 
the bench. 

The following proceedings were had at the bench and without 
the hearing of the jury. 

The Court: It is obvious, Mr. Baker, that vou can construct vour 
question somewhat differently. No statement ought to be made 
for the purpose of refreshing this witness’ recollection, of anything 
said by a third party who happened to be present at the conversation, 
respecting the propriety of Mr. Bellows’ will. That it happens to 
be the instrumentality for refreshing his recollection, does not neces¬ 
sarily give you the right to put it. 

Mr. Darlington: I have no objection to his writing out the ques¬ 
tion and submitting it to the witness. 

Mr. Baker: This is perfectly proper. I have got to ask Mrs. Mc- 
Curlev the same question. I do not propose to write it out. 

I make the offer now to show bv this witness that immediatelv 

4 / 

after the funeral, when the will was read. Mr. Sanbourn, said he 
that he was surprised- 

The Court : Who is Mr. Sanbourn. 

Mr. Baker: A nephew. That he was surprised and hurt that the 
will did not provide properly for Mrs. MeCurley. and that Mrs. Mc- 
Curley then and there said, in the presence of Mr. Stetson, that she 
had a claim against the estate. 

Mr. Darlington: I have no objection to the latter part of that. 

Mr. Baker: I want to prove the whole conversation. Your Honor 
overrules that? 

The Court: Yes sir. 

Mr. Baker: T note an exception. 

Thereupon the court said that he thought the question mieht he 
constructed in a different way and counsel for plaintiff state 
77 another question, and thereupon the following occurred: 

Mr. Baker: Let me put the question (T want a ruling on it) as 
to whether or not Mrs. McCurlev did not state she had a contract. 

Mr. Darlington: You put the question. 

Mr. Baker: T did not get an exception. I changed the question. 
T want to ask him if Mrs. MeCurley did not sav there in the pres¬ 
ence of Mr. Sanbourn that she had a contract with Mr. Bellows in 
regard to the services. 

The Court: The objection is sustained 

Mr. Baker: We note an exception. 

On re-direct examination witness said his best recollection was 
that Mrs. MeCurley did not sav in the presence of Mr. Sanborn that 
she had a claim against the estate and thereu]>on he was shown the 
original petition for probate to see if he could refresh his memory 
about whether or not a claim was made by Mrs. MeCurley before or 
after the filing of the petition, or the preparation of same, and wit¬ 
ness answered “I don’t think that helps me, sir, I cannot recall 
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just wh en 1 heard about the claim, hut I would say that it would 
probably be after that date, August- 2nd, and that at the time of pre¬ 
paring and filing that petition he did not know of any claim or 
chums whmh aggregated more than $1000, the amount at which 
the debts were estimated in the petition. And thereupon the defend- 
ant rested. 


Mrs. McCi rley was then recalled in rebuttal. 

Q. State the conversation you had with Mr. Stetson on the Mon- 

Ser'X death."' 88 ’ 8fter ^ dea ' h ' A ‘ Yes - h " as °" Monday 

Q. Just tell us now the conversation that took place, the circum¬ 
stances and everything about it. A. He read the will, and Mr San- 
bourn was present;- 

Mr. Sullivan: If your Honor please, before that question is an¬ 
swered, I call your Honors attention to page 109 of the record Mr 
Baker put the question, and instead of the question being ruled on' 
the question was answered: 

Q. I know, hut I mean the $30 receipt account of claim for 
wages a« housekeeper for decedent. What conversation did vou have 
with Mr. Stetson about that?” A. Just, exactly as I told vou 
i b that there was that much due on this stipulated amount that 

he was giving me.” She has there testified to what the con- 
versation was. 


Mr. Raker: In 
this conversation, 
that. 


duly, that is. That has nothing to do at all with 
That was another time. T am not asking about 


The Court: Well, Mr. Sullivan, if that is the case, if this was an¬ 
other occasion, and she was there with this witness, let her answer 

it, and then let the court make this statement that it proposes to 
make. 


By Mr. Baker: 

Q. All right. State the conversation that took place A The 
first conversation was at the time the will was read. Mr Sanhourn 
turned and he said- 

Mr. Darlington: I object to that. 

The Court. You must not state anything that Mr. Sanliourn stated 

Mr. Baker: I respectfully submit that all the conversation that 
took place is admissible. 

The Court: I direct the witness that she must not sav anything 
about what Mr. Sanhourn said there. ' 6 

Mr. Baker: I note an exception. I have already stated what Mr 
Sanhourn said. 

The Court: The ground for it is that nothing Mr. Sanhourn said 
as a third person is material. 
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Witness further testified that she said she had a contract with Mr. 
Bellows to pay her $1*25.00 per month from the time she entered his 
service, and that he made that contract immediately after the dis¬ 
missal in 1004; that in order to get me to remain with him the rest 
of his days he made me this offer and he told me at the time that 
his money was in such shape that lie would not l>e able to pay me 
the full amount; that witness would have to leave part of it lay in 
his use, and he would pay her what was necessary for her to take 
care of herself and child; she paid her own expenses. That in reply 
to this statement Mr. Stetson said that witness ought to have it; and 
hoped she would get it. 

70 Thereupon Mr. Darlington: 

I move that at this time the jury he instructed that what 
the witness has said about her statement about the contract is no 
evidence of a contract, and should be regarded by the jury a? never 
having been said. 

Mr. Baker: Oh no, not that. 

The Court: Yes, that is the way it will have to be limited. Gen¬ 
tlemen this testimony is offered in rebuttal, as it is called. It is 
offered for the purpose of contradicting the recollection of Mr. Stet¬ 
son respecting the making of a claim by Mrs. McCurley at the time 
the will was read. That is its purpose, and its only purpose. It is 
for you to consider at the time that the court charges you respecting 
the accuracy of the abandonment of any claim in connection with 
other evidence in this case. The court charges you now that it is 
not evidence at all of the fact that there was a contract. Mrs. Mc¬ 
Curley was incompetent to testify to that fact, because of a well- 
known rule that it is useless to explain to you, and not being able 
to testifv to the fact that there was a contract herself, this statement 
that she now makes has no broader scope than that that is necessary 
for you to determine whether she did or did not make a claim in 
accordance with what took place between Mr. Stetson and herself at 
that time. It is not to be considered by you in any degree as to 
the fact that she did have a contract with Mr. Bellows for any 
amount of money. It is no evidence for that purpose. 

Witness testified further that she thinks she had several other con¬ 
versations with Mr. Stetson, when called upon to tell the exact oc¬ 
casions. objection was made on the ground that it was not proper 
rebuttal, and the Court ruled that her testimony as to conversations 
with Mr. Stetson should be limited to the time between the reading 
of the will and the filing of the petition on August 3d. and she 
further testified that she had a conversation with Mr. Stetson l>e- 
tween those dates, in his office, but that she could not tell the date 
at all. but Mr. Stetson called her on the phone and asked her to 
come down to office and O. K. some bills that he wanted to pay and 
she does not know whether that was after the filing of the petition. 
Thereupon the following: 
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80 Mr. Baker: 

Q. Now I will ask you whether or not at the time that either 
one of these—whether or not up to July 31st, the date of the 
receipt for $43.95, or at that time, you had any conversation with 
Mr. Stetson in regard to your claim? A. Yes I had. 

Q. What did you tell him? A. I told him that I was only— 
that bill was only a -portion of my allowance. He didn’t always 
pay these portions- 

Mr. Darlington (interposing): I object to that. 

The Court: Strike that out. 

Mr. Baker : Don’t give that. Just the conversation vou had with 
MY Stetson. 

Q. That was the principal part of the conversation? 

Mr. Darlington: All of that was gone into in chief. 

The Court: That explanation was all gone into Mr Baker 

Mr. Baker: Your Honor ruled it out. * 

The Court: No sir, I ruled it in. You have forgotten about it 
Mr. Darlington objected rather vigorously and I ruled against him 
on that, as I think you will find in the record ' * * * 

Q. Now, Mrs. McCurley I want you to tell me, if you can, the 
amount of money spent on the Woodside property by Mr. Bellows 
after he acquired it. ‘ i 

Mr. Darlington: I object to that. That was gone into in chief 
and is not proper rebuttal, and because she could not know that 
except bv conversation with the decedent, and the objection was 
sustained on the grounds stated and on the further ground that 
repairs are no proof of value, and thereupon Frank Stetson testified 
in sur-rebutt#l that plaintiff never told him that Bellows had a con¬ 
tract with her to pay $125 a month until perhaps sometime after 
the will was probated, and possibly at the time of the filing of her 
claim, and that he never told her that she ought to be paid. After 
argument exception noted. Thereupon both sides closed, and the 
following prayers were offered, and rulings thereon. 


81 Plaintiff's Instruction No. 1. 

The jury are instructed as matter of law that if they find from the* 
evidence that the plaintiff, Cornelia P. McCurley, was employed by 
Josiah Bellows, the defendant’s testator, to perform housekeeping 
services for him in his house, and that Bellows agreed with the 
plaintiff while she was in his employ that if she would stay with 
him and take care of him until he/ Bellows, died, he would give 
her $125.00 per month for the entire time that she was in his 
service, and they further find that the plaintiff did remain with 
Bellows, as the result of that agreement, and perform her services 
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of housekeeper and also take care of him until he died, then the 
jury are instructed that the plaintiff is entitled to recover the 
amount of $125.00 per month for the period of her employment 
with Bellows, less the amount shown as credits thereon in the bill 
of particulars attached to the declaration in this case. 

(Iran ted. 


Plaintiffs Instruction No. 5. 

The jury are instructed as matter of law that if they find from 
the evidence an agreement to pay for services of plaintiff by defend¬ 
ants' testator, said services to he paid at the time of his death, then 
the Statute of Limitations would run against said contract from the 
date of the death of defendant’s testator, and not from the time of 
the performance of the services. 

Ci ranted. 



Plaintiff’s instruction No. 1 which was granted— 
Plaintiff's Instruction No. 1 -A. 


The jury are instructed as a matter of law that if they believe 
from the evidence that plaintiff, Cornelia P. McCurley, was employed 
by the defendant’s testator and that while in such employ defend¬ 
ant's testator agreed that if she would stay with him and take care 
of him until he died he would give her $125.00 per month for the 
time that she served him, and they further find that plaintiff did so 
serve him as agreed, then the jury are instructed as matter of law 
that plaintiff is entitled to recover the contract price less the credits 
shown in the hill of particulars. 

Rejected and Exception. • 


Plaintiff's Instruction No. 1 -B. 

The jury are instructed as matter of law that if they believe from 
the evidence that plaintiff, Cornelia P. McCurley, while in the employ 
of defendant’s testator entered into an agreement with defendant’s 
testate whereby it was agreed that he would pay for the services to 
he rendered by her to him, and that by said agreement said pay¬ 
ments were to he made to her at his death, and if they further find 
that plaintiff carried out said agreement on her part, and performed 
the services as provided for in said agreement, then they may award 
her such sum as was agreed to be paid less the amount admitted by 
her to have been received as set out in the bill of particulars. 

Rejected and Exception. 

No evidence of any other agreed price than $125. J. H. C. 
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Plaintiff's Instruction No. 1-C. 

, Th « jury are instructed as matter of law that if they find 
’ ! ro, ‘J the evidence that plaintiff. Cornelia P. McCurley, while 
in the employ of the defendant’s testatcr entered into an 
agreement with defendant's testate whereby it was agreed that he 

no?n' P .“ V for . I servlces rendered by her to him at the price agreed 
1 on between them, and by said agreement said payments were to 
e made to her at his death, and if they further find that plaintiff 

as nrovided ?" d - as ™ ment on her P"t, and performed the Services 
' for ln „ sa * d agreement, then they may award to her such 
sum as they may find said services to be reasonably worth, not how- 
ever to exceed the price agreed upon, less the credits contained in the 

to'sn t' ° f P ar,lcu| ars, and the jury may in their discretion add 
to such sum interest from the date claimed in the declaration 
Rejected and Exception. 


Plaintiff's Instruction No. 1-Z) 

• * 

The jury are instructed as matter of law that if they believe from 
the evidence that plaintiff, Cornelia P. McCurley, while in the 
einployed of defendant’s testater entered into an agreement with 
defendant s testatcr whereby -it was agreed that he would pay for 
services rendered by her to him, and by said agreement said pav- 

Sh^nlZSff° 6 ^ *° h t r a ‘ his death - and if *hey further find 
that plaintiff carried out said agreement on her part, and performed 

the services as provided for in said agreement, then they may aw™d 

10 L h f 9Uc u h ?un .'. Hs the .v ma y find said services to be reasonably 
worth, less the credits contained in said bill of particulars and thev 

jury may in their discretion add to such sum interest from the date 
claimed in the declaration. . • 

Rejected and Exception. 


Plaintiff's Instmction No. 2. 

(Modified by the Court.) 

The jury are instructed as a matter of law that if they find 
84 from the evidence that the plaintiff, Cornelia P. McCurley 
was employed by Josiah Bellows, the defendant’s testator 
o perform housekeeping services for him in his house" and 
that while the plaintiff was thus in the employ of Bellows she 
performed for him additional services dissimilar to her ordinary 
duties as a housekeeper, and thev further find from the evidence that 
these services were performed by the plaintiff as the result 0 f an 
agreement between Bellows and the plaintiff that they were not 
embraced in the contract for housekeeping services, and that bv 
that agreement payments for such additional services were to be 

8—3207 
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made at Bellow’s death, and if they further find that the plaintiff 
carried out that agreement on her part, performing the additional 
services dissimilar to her ordinary duties as a housekeeper as a 
result of that agreement, then they may find a verdict for the plain¬ 
tiff for such sum as they mav find said additional and dissimilar 
services to be reasonably worth. 

Granted. 

Plaintiff’s Instruction No. 2-A . 

In estimating the value' of the services rendered by plaintiff 
to defendant’s testate the jury may take into consideration the value, 
if any, that defendant s testate/- himself placed upon said services, 
as well as any express contract he may have made in regard thereto. 

Rejected and Exception. 

Plaintiff’s Instruction No. 2-B. 

In estimating the value of the services rendered by plaintiff to 
defendant’s testate the jury may take into consideration the value, 
if any, that defendant’s testater himself placed upon said services. 

Rejected and Exception. 


85 Plaintiff’s Instruction No. 3. 

If the jury believe from the evidence that there was no agreement 
between plaintiff and defendant’s testate/- to pay for sendees other 
than the amount that he paid her, but further find from the evi¬ 
dence that plaintiff performed other services to defendant's testater, 
and such other services were not within the scope of her agreement, 
then the jury are instructed as matter of law that plaintiff is entitled 
to recover the reasonable value of such sendees. 

Rejected and Exception. 


Plaintiff's I nst met ion No. J t . 

The jury are instructed as matter of law that the credibility of 
the witnesses is for them to decide, and that they are the sole judges 
of the weight to be given to any of the witnesses who have appeared 
before them. 

Granted. 


Prayers for Defendant. 

d. In the interest of what it conceives to l>e public policy and to 
prevent the prosecution of stale claims, the law prescribes three 
years from the time it was due and could l>e sued for as the j/eriod 
within which action must be brought to recover money claimed to 
he due, unless a new promise or acknowledgment in writing is proved, 
which new promise or acknowledgment must show the amount due. 
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No recovery, therefore, can be had under the evidence in this action 
for any money which the jury may find from the evidence the plain- 
titt was entitled to receive from Josiah Bellows monthly, in his 
life time, and which they may further believe from the evidence 
she loaned him, or allowed him to retain in his hands, unless such 
loan or retention occurred within three years before his death. 

(Granted and Exception. 

^ 10* W liile the plaintiff has been allowed to give testimony 

as to the nature, character and extent of the services she 
claims to have rendered to Josiah Bellows, the jury are instructed 
by the Court that it is their duty to give no consideration whatever 
to that testimony unless they shall find, altogether from testimony 
in the case given by other witnesses, that there was a contract between 
him and herself that he would pay her for those services, or for 
some of them, over and above the wages he was paving her monthly 
under their agreement. It is only after the jury have found, if they 
shall find, from evidence coming entirely from other witnesses, that 
a contract existed between them under which he was to pay her 
something for her services over, alxivc or in addition to the wages 
paid her monthly, that a verdict in her favor can be given in this 
case. 

Granted and Exception. 


£ Charge to the Jury. 

The Court (Covington, J.): Gentlemen, the Court will say to you 
before it begins its charge in its entirety that, of course, as I shall 
explain to you more particularly, you are the judges of the facts in 
the case, and whether or not Mrs. Poindexter corroborated Mrs. 
Thom'respecting an alleged agreement to pay Mrs. MeCurley bv 
Bellows at the time of his death is for you to consider, in view 
of what Mrs. Poindexter actually said. Mrs. Poindexter testified to 
two conversations that she had with Bellows, in which she attempts 
to particularize the statements made by Bellows to her. The first 
one is the one that is stated to have taken place in the year 1913, 
when, after some comment respecting the work that she was then 
doing, Mr. Bellows made some comment to Mrs. Poindexter, so Mrs. 
Poindexter said, that “Mrs. McCurlev had done for me what nobody 
else had done.’’ The question then was: 

“Q. Did he say anything else?” 

87 The answer was: 

“A. I don’t know that he said anything more that after¬ 
noon.” 

“Q. Yes. Now. when did you have another conversation with 
him? “A. Well, I don't just remember the date, because they were 
frequently after that time. 

“Q. Just tell us about that. “A. On one occasion, he told me 
that Mrs. MeCurley had done everything for him that was possible 
for anybody to do, that she had helped him buy his real estate, she 
had looked after—she collected his rents. I have been with her 
when she has done it, and she attended to the Woodside property, 
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the rent and everything, and that he was not able to pay her the 
amount that she was worth; at his death she was to have the Lamont 
Street property and thirty or thirty-live dollars. He asked me what 
I could live on if I had a house and I said, ‘Well, Mr. Bellows, it all 
depends upon the house, whether it is absolutely paid for.' lie said, 
‘Could you live on thirty dollars a month?’ I said, ‘No, because you 
must remember that property has to be kept up with taxes, but if 
the property was placed where she could rent rooms, then thirty 
dollars would help along.’ 

**(L Now, let us see. Did you have any conversation with him 
about whether or not he owed her any money? “A. He told me that 
he had not Is'cn able to pay her what he had promised her, on account 
that she had let her money go in to help him buy real estate. 

“Q. When did he tell you that, Mrs. Poindexter? “A. 1014. 

“When was it that you had the conversation with him about the 
Lamont Street house? “A. That was in the spring of 1015. 

“Q. Yes; and when.was the last time you had any conversation 
with him about Mrs. McCurley? “A. It was in May. He told 
88 me about the repairs that he was having put on the Lamont 
Street property and some windows he was going to have cut in 
on the alley side, and it was going to be papered just as she wanted 
it. because that was the property she was going to get after his death. 

“Q. Now, what did he say, if anything, on that occasion about 
the thirty-five dollars? “A. lie said she would get that property 
and thirty-five dollars. 

“Q. Did he say when she would get the thirty-five dollars? “A. 
At his death.” 


Now, on cross examination, in dealing with that phase of it, it 
begins on the top of page 202, Mr. Baker- 

Mr. Baker: Yes; I have it. 

The Court (reading): 

“Q,. Did he tell you how much salary he promised her? “A. 
He didn’t tell me the amount that he was paving her. * He told me 
what he was giving her at his death. 

“Q. Did you understand my question? “A. No. 

“Q. Did he tell you how much he had promised her in the way of 
salary? “A. Do you mean while she was working for him? He said 
she was drawing a portion of what he had promised her. 

“Q. He had not been able to pay all he had promised? “A. Yes. 

“Q. And she had let him have some money to pay for houses? 
“ A. Not houses, but real estate. 

‘‘Mr. Darlington: That is all.” 

Now gentlemen, that is the testimony that is before you, and 
it is for you to say from that testimony whether it necessarily cor¬ 
roborates Mrs. Thiom, or whether it corroborates Mrs. Swan, who 
testified with respect to Mr. Bellows having told her that he owed 
Mrs. McCurley money, that he had not paid her because she had 
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let him keep it to put in his property. That is u matter of fact 
^ lor you to consider. . : 

W Now gentlemen, this case having come to its conclusion, 
you, by reason of your previous service on this jurv, have 
already come to understand that it is the province of the Court to 
instruct you in the law which is to guide you in arriving at a right 
verdict, after you have found what are the real facts in the case 
pending before you. 

This case, as you, of course, understand, is a suit in which Mrs. 
McCurley, the plaintiff, has sued the defendant, the National Kav- 
ings A: 1 rust Company, of this city, as the executor of the will of 
oil Kcl * ow * , » claiming, according to her declaration, that Mr 
Hellows was indebted to her at the time of his death in the sum of 
pei month from the time that she entered his service on the 
22nd day of July, 1901, up to the time of his death, on June 17, 
191o, amounting to $20,854, and that during that period she received 
from him payments which aggregate $4,556.16, and that there was 
thus due to her, according to her declaration, $16,297.84, the balance 
tor the performance of those services. 

Now, at the outset, gentlemen, you understand that you are peculi¬ 
arly the judges of the facts in the case. The law, in its wisdom, says 
that while the Court instructs the jury as to the particular method 
by which they shall apply the facts to what the law is that is to 
govern those facts, the jury is the tribunal to determine where the 
truth of a case lies. 

The burden of proof always rests upon the plaintiff. There is no 
presumption of law in this case; there is nothing in this case, as 
there is nothing in any case, unless there is the question of evidence 
which comes up, which amounts to a presumption—which presumes 
in the absence of evidence, that because a person files a suit, there is 
a bona fide case. That must be made out by testimony which is 
adduced before you, falling from the lips of tJie witnesses who take 
the witness stand, and it is in analyzing that testimony that you come 
to determine w’hat the law’ says is the burden of proof. 

90 The burden of proof, therefore, in this case, as in all cases, 
rests upon the plaintiff to satisfy you bv a preponderance of 
the evidence that the claim w hich she makes in this declaration, in 
either one of two forms that I shall point out to you, she had the 
right to make this claim for services rendered bv her of a character 
that I shall explain to you, for which she has not been paid, and for 
which she is entitled to a recovery; and if, at the conclusion of this 
case your mind is not satisfied, the burden of proof resting upon the 
plaintiff to prove by a preponderance of the evidence that that claim 
exists in law’, as I shall point out to you the law, it would be your 
duty to render a verdict for the defendant. 

Of course, if the burden of proof satisfies you that this is a claim 
of the character that I shall point out to you the claim must be, in 
order to be a valid one in law’, then you shall render a verdict for 
the plaintiff, in accordance w’ith the methods I shall instruct vou to 
find in. 
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But, more than that, the law respecting the burden of proof is 
that you shall always Ik* satisfied from the facts as they appear to you, 
without regard to how many witnesses are marshalled Ik* fore you. 
You must he able to pick from all the testimony in the ease enough 
truthful statements, convincing in character/to satisfy you that 
things that are necessary to he proved up and established to your 
satisfaction; and that is the ease, even if the defendant does not elect 
to put any witnesses upon the witness stand. The plaintiff must 
satisfy you of the truth of the case, and if vour mind is left in a 
state of even balance, then it is the proper tiling for you to render 
a verdict for the defendant. Of course, when I say that they must 
satisfy you of the truth of the ease. 1 mean simply that they must 
convince you, by a prefionderancc of the evidence, when you have 
weighed it, analyzed it and considered it, that the right to recover 
in the way I shall presently point out to you which must exist, 
actually does exist. 

01 Now, gentlemen, in weighing this testimony, analyzing it, 

comparing it and considering it, both the statements that have 
fallen from the lips of the witnesses and the documents that arc in 
this case, you are instructed, as matter of law, that the credibility of 
the witnesses is for you to decide, and that you are the sole judges of 
the weight to he given to any of the witnesses who have appeared 
before vou. 

You are instructed, gentlemen, in this case that if you find from 
the evidence that the plaintiff, Cornelia MeCurlcy, as employed by 
Bellows, the defendants testator, the man who made the will in this 
ease, to perform housekeeping services for him, in his house, and 
that Bellows agreed with the plaintiff, while she was in his employ, 
that if she would stay with him and take care of him until he, Bel¬ 
lows, died, he would give her $125. a month for the entire time that 
she was in his service, and you further find that the plaintiff did re¬ 
main with Bellows, as the result of that agreement, and performed 
her services of housekeeper, and also of taking care of him until he 
died, then you are instructed that the plaintiff is entitled to recover 
the amount of $125 per month for the period of her employment 
with Bellows, less the amount shown as credits there on the hill of 


particulars that is attached to the declaration in this ease. 

Gentlemen, you are also instructed, as matter of law, that if you 
find from the evidence that the plaintiff. Cornelia McCurley was em¬ 
ployed by Josiah Bellows, the defendant’s testator, to perform house¬ 
keeping services for him in his house, and you further find that while 
the plaintiff was thus employed with Bellows, she performed for him 
additional services dissimilar to her ordinary duties as housekeeper, 
and you further find from the evidence that those sendees were per¬ 
formed by the plaintiff as the result of any agreement between Bel ¬ 
lows and the plaintiff, that they were not embraced in the contract 
for housekeeping sendees, and that by that agreement—that 
92 new agreement, in other words—payments for additional 
services were to be made at Bellows’ death, and if you further 
find that the plaintiff carried out that agreement on her part, per¬ 
forming the additional services dissimilar to her ordinary duties as 
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housekeeper, as the result of that agreement, then vou mav find 
a verdict for the plaintiff for such sum as you mav find such addi- 
tmnal and dissimilar services to be reasonably worth. 

Mr HpHmvfw r mply *, hat if y x ou find tha * the plaintiff did go to 
: lr. Bellows to live, and went there under a contract of service and 

if you find that, in addition to that contract of service, which vou 

may find, was in point of its compensation, increased from time to 

time, there was yet another agreement between Bellows and Mrs 

thp^fldrbr h T the - eVld u 1Ce 111 this ( ‘ ase ’ t,iat she was to be paid for 
the additional services, then, even though you fail to find a sDecific 

amount that was the subject of that agreement, she would be entitled 

to recover on the basis of their actual value; but you must find that 

there was that additional agreement before you would be entitled to 

render a verdict under those circumstances. 

fr gentlemen, you are instructed, after that, that if you find 
from the evidence in this case that the plaintiff Cornelia P. Me- 
Curley, was employed by Bellows as housekeeper, and that while in 
such employ Bellows stated to a third person, in her presence that 
he was going to pay her, the plaintiff, $125 per month for her 
services to him if she would stay with him until he died, and vou 
further find from that statement and the other evidence in the case 
that there was an agreement by which Bellows was to pay $125 Der 

‘ he P la ; nti iV f She - did .n a -v him, and LI result P o? 
hat agreement she did remain with him and perform her services 

of housekeeper, and also took care of him until he died—in other 

words, did perform additional services outside of that original a*ree- 

ment-it is still a question of fact for you to determine, from allthe 

eudenee in the case that has been produced before vou whether 

that agreement, by reason of the language used' bv him, and 

93 - vou n % fl nd "’as thus made by Bellows with the plain- 

tiff, was or was not an agreement to pay $125 ner month tn 
the plaintiff by Bellows from the time that you find such statement 
to have been made by him up to the time of his death. In other 
words, it is still open for you to find whether or not that was the 
agreement, and if you find there was such an agreement made bv 
him, merely to operate in the way that agreements many times do 
operate, in the future, from the time that it referred to. 'And even 
if you find from all the evidence in this ease that the statement made 
o the third person by Bellows, in the presence of the plaintiff as I 
have just indicated to you, when taken in connection with the other 
evidence in the case, was an actual agreement by Bellows to pay $125 
per month to the plaintiff if she did remain with him until hisdeath 
but you shall further find from the evidence that such agreement 
was only to operate from the time of Bellows’ statement until the 
time of Ins death then the plaintiff, if you find that agreement, 
would be entitled to a verdict, but it should he for $125 per month 
only, under those circumstances, from the time you find the agree 
ment was thus made by Bellows, less the proportion of theCredits 
paid on that amount as shown by the bill of particulars attached to 
the declaration in this case. 

In that connection, it is proper for the Court, for the purpose of 
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refreshing your recollection, to call attention to the fact that the 
evidence in this case is that Bellows moved to the house at Wood- 
side in May, 1905, and lived there until certainly January 1, 1912. 
At the time, he moved into the city, and went to live at the house 
1013 Larnont Street. The witness, Mrs. Thom, who is the person 
who says that the alleged statement of Bellows about paying $125 a 
month to the plaintiff was made to her, testified that she was living 
in Newark, New Jersey, at that time, and returned to visit Bellows 
on a number of occasions. She testified that she did not know in 
what year the alleged statement about paying to the plaintiff 

94 $125 per month was made to her, ana while you, as judges 
of the facts, may find that the statement was made, if you 

find it w r as made, at any time between May, 1905, and January 1, 
1912, by comparing that statement with all the other evidence in 
the case, you having the privileges of finding the date on which it 
was made, if you can so find it from the testimony in the case, I 
must remind you in that connection that if you find it was a state¬ 
ment constituting an agreement made by Bellows and relied on 
by the plaintiff, the burden of proof is upon the plaintiff to show 
from the evidence in this case when it was made, and you w’ould 
have the right, as judges of the facts, if you could find no earlier 
date from all the evidence in the case, to find that it was made at the 
latest time that Bellows lived at Woodside, that is, January 1, 1912, 
of course, that leaves to you, as matter of fact, to find whatever date 
that agreement was made on, if you find there was such an agree¬ 
ment, but the burden of proof rests upon the plaintiff to show you 
by the evidence in this case the time when that agreement was made. 

Now, gentlemen, you are instructed also, as matter of law, that if 
you find from the evidence that the plaintiff, Cornelia P. McCurley, 
was employed by Bellows to perform housekeeping services for him 
in his house, and that while the plaintiff was in the employ of Bel¬ 
lows she performed for him additional services dissimilar to her 
ordinary duties as housekeeper, and you further find from the evi¬ 
dence, as 1 have just pointed out to you you might find, that these 
additional and dissimilar services were performed by the plaintiff 
as the result of an agreement between Bellows and the plaintiff that 
they were to be paid for either at a stipulated price or on the basis 
of their reasonable value, if you cannot find that there was a stipu¬ 
lated price; and if you further find from the evidence that the 
money for such additional and dissimilar services, in fact, from the 
evidence in this case, bv the way that it was regarded by Bellows 
and Mrs. McCurley, became due either monthly or at other times 
periodically during the performance of such additional and 

95 dissimilar services, or merely became due at his death, but 
the plaintiff' let that money remain in Bellows’ hands be¬ 
cause he wanted to use it, then you may find a verdict for the plain¬ 
tiff for such sum as you may find such additional and dissimilar 
services were to be paid for, either at the stipulated price of $125 
per month, if you so find, or, otherwise, on the basis of their rea¬ 
sonable value, but to such an extent only, if you find that that money 
was to be due monthly or at periodical intervals, and not at his 
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death, as such services were rendered and for which payment was in 
consequence due within three years from June 17, lfflff 

it "nceivesTotj i'r"' in f Uch ea8 ? 8 is that > in «>' e interest of what 
it cone cues to be public policy, and to prevent the prosecution of 

and con bn law f l ,rescrl, / es thr f* .veal's from the time it was due 
and could be sued for us the period within which action must be 

brought to recover money claimed to be due, unless a new prorni^ 

01 acknowledgment in writing is proved, which new promisor 

acknowledgment must show the amount due. No recovery tliere- 

ore, can be had on the evidence in tins case for any money’ winch 

jou may find from the evidence the plaintiff was entitled to receive 

rom Bellows monthly, in his lifetime, and which vou may further 

behece from the evidence the plaintiff loaned him, or allowed him 

three yearn KeS’dSr ^ l0a " ° r °° CUrred within 

In other words, if you find from all the evidence in this case 
putting it all together, that there was an additional contract but 
that, as a matter of fact, it was to be paid along, and that this money 
eras taken by him and used, as there is some testimony in the ca^ 
iiom which you might have the right to lind that, under those 
circumstances he owed it to her, and then, even though vou ti a 
contract, and that ,t was for additional services, slit could only 
recover under those circumstances for that which accrued to her 
during the last three years prior to the death of Bellows 
db Now, gentlemen if you believe from the evidence that the 

provision tor the plaintiff, as testified to in this case—testified 
to by some ot the witnesses—was that Bellows declared it was his 
intention to make, by giving to the plaintiff a house and a monthly 
annuity at his death, was to be partly for money due to her for ser¬ 
vices rendered by her under Bellow’s agreement to pay for them and 
partly as a gratuity to her which lie was under no obligation to’pav 
hen, in determining the value of the services which Bellows agreed 
o pay, the mortality tables which have been introduced in evidence 
here, and the evidence introduced in connection therewith, are not 
to be considered, it you find that there was this contract, but that anv ' 
statement lie made about what he intended to give her, statements 
that were of a mixed character, partly statements in which he merely 
indicated hat. he was going to do something for her as a matter of 
gratitude, but which you find from the evidence he was under no obli 
gation to do, and they were in part statements of an intention to pav 
and of his intention to provide for her a certain specified propertv anil 
an annuity, and was not all of it for the amount due to her under 
a contract, then you must find the basis of the fair value of the serv¬ 
ices, if you find that there were services for which she is entitled to 
recover, independently of the testimony as to these mortality tables. 

Now;, gentlemen, I must caution you right here in connection with 
the evidence that it is necessary for you to find this alleged agree¬ 
ment from, that while the plaintiff, Mrs. MeCurlev, has been allowed 
to give testimony herself as to the nature and character and extent 
of the services that she claims to have rendered to Bellows, vou are 
instructed by the Court that it is your duty to give no consideration 

9—3207 
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whatever to that testimony of hers, unless you find all together, 
that is, entirely from the testimony in the case, given by other wit¬ 
nesses, that there was a contract or agreement between Bellows and 
herself that he would pay her for these services, or for some of them, 
over and above the wages that, according to the testimony 

97 in this case, he was paying her monthly under their agree¬ 
ment ; it is onlv after vou have found, it vou shall find from 

the evidence coming entirely from other witnesses, that a contract 
or agreement existed between them, under which he was to pay her 
something for her services over and above or in addition to what was 
paid her monthly, that a verdict in her favor can he given in this 
case. 

That means very briefly this, gentlemen, that the law, in its wis¬ 
dom. says that where the lips of one party are sealed by death as 
to the existence of a contract between two parties, the living party 
cannot, himself or herself, state the existence of that contract, because 
that would l»e tantamount to giving to the only party living the 
opportunity to state the thing that might he disproved by the party 
whose lips are scaled bv death. So that you, as the judges of the 
facts in this case, must find this agreement, if you can find it in 
this testimony from the statements made by other witnesses in this 
case than Mrs. McCurley, and her testimony was admitted merely 
for the purpose j>f enabling you to determine the extent of the 
services that she |>erformed, in the event that you found a contract 
by other evidence. 

Now, gentlemen, before I pass to another phase of the case, I 
want to say to you that you might find a verdict for .$125 a month 
under this evidence if you felt that the testimony measured up 
to it, and if you find that it was to be paid from time to time, monthly 
or otherwise, as 1 have explained to you. You have a right, under 
those circumstances, to determine, as the judges of the facts, whether 
there was anything more than a contract operating prospectively. 
That is all I meant when 1 stated that, in the event that you found 
that contract. Of course, it is for you to find it, and this testimony 
is for you to determine, and not for the Court, and if you do not find 
that there was any such contract, your verdict must he for the de¬ 
fendant. 

Now. in weighing and considering and analyzing this testimony, 
it is fair for me to say this, too, that you have the right always, 

98 in a case of this character, as you have the right in a case of 
any character, where the testimony is of witnesses who are 

repeating conversations or statements heard by them some time 
before the time they are called upon to repeat them, to consider what, 
in the law of evidence, is said to be the possible infirmity of verbal 
evidence of statements under those circumstances. 

The Court expresses no opinion to you about the evidence in this 
case, but it says, of course, you have the right to consider the well 
recognized condition that surrounds statements of that character, 
verbal statements of persons who are not here to testify for them¬ 
selves, which verbal statements are repeated a long time afterwards 

bv those who heard them. Those infirmaties include—and it is 
* 
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for you to. consider them—the failure to remember exactly what 

wS Teall^fd 1 Ure n at i the f u me a K h r ng was said to un ^rstand what 
as i earn said, and also the inability, with the best of intention 

accurately to repeat what was said. ’ 

That is nothing more nor less, gentlemen, than saying to you that 

? n ' ou com f to analyze the evidence you, as judges of the facts 

ex inooT h dg K ° f , the T a8 f 6iven to you by IhecLrt I to the 
existence of the burden of proof, you are charged with the duty of 

weighing the testimony in the light of the conl.t.ons that surround 

Moreover, Gentlemen, even if you believe from the evidence in 
this case that Bellows stated on one occasion, in the plaintiff’s pres- 

thnf’ l, lat le P lalntlff s services had been invaluable to him, P and 
tliat he was going to pay her $125 per month if she would stav 
with him until he died because she had taken such good care of 
1 m, and even if you believe that on other occasions Bellows stated 
in substance, that the plaintiff had done for him what nobodv else 
lmd c\ or done, and had been so good to his wife during her illness 
and that he intended to pay her for it; and vou also believe that lie 
not only owed the plaintiff gratitude, but he owed her monev for 

9!) lf you l,e,ieve - without enumerating 

them, all of the other statements which are said bv the wit- 

nesses who have testified in this ease to have been made bv him 
concerning the plaintiff s services to him, it is still a question" to be 
determined by you in the light of all the facts and circumstances 

with'll ,V t |'-' l ,'ff n Ue '' ,let,ier <lle i’ e was an agreement bv Bellows 
jtb the plaintiff that she was to lie paid in any- wav for services 

nhicli you hud she rendered to Bellows, in addition'to her eompen- 
sation as housekeeper; and unless you are satisfied bv a preponder¬ 
ance of the evidence in this case that there was such'an agreement 
\our verdict should be for the defendant. 

n other words, if, taking all the testimony that has been adduced 
in this case that you, as the judges of the facts, have a right to weigh 
and consider you find that this testimony is j>erfeetly consistent 
with the employment of Mrs. McCurley by Bellows, at a wage of 
I )er m( J nt h» wnjch was subsequently increased to $20 per month 
subsequently to $25 per month and subsequently to $30 per month 
and that that employment was the only actual employment ever 
had by Mrs. McCurley with Bellows, this testimony shows to you 
that he did nothing more than declare a repeated intention to provide 

with ‘vn.r “ IV atte 7 )f Kjtjtude and friendship, and if it does not 
th >on as the judges of the facts, measure up to an independent 
agreement m this case, an agreement to pay for those services which 
were regarded as outside of the ordinary duties that she had to per¬ 
form, then, failing to find that, your verdict should be for the de¬ 
fendant. 

Now, gentlemen if you believe from the evidence in this case that 
the plaintiff entered the service of Bellows as housekeeper under an 
agreement for monthly wages, and continued—and this is merely 
stating that proposition in another way—to receive stated monthly 
wages for her services throughout her period of service with him 
you are instructed that, unless you further find from the evidence 


63 


CORNELIA P. MC CURLEY VS. 


that there was an agreement by Bellows to pay the plaintiff 
100 an extra compensation for additional services, and that as a 
result of that agreement the plaintiff performed those ad¬ 
ditional services, your verdict should tie for the defendant. 

You are instructed, in other words, in this case, that the plaintiff 
can recover nothing, except what, if anything, shall he found by 
the preponderance of the evidence to lie due her under an agree¬ 
ment between Bellows and herself to pay her for Uiose additional 
and dissimilar services to those of a housekeeper. No statement of 
what Bellows intended for the plaintiff in gratitude or as a mere 
reward for those services, and no statement that he felt that he owed 
the plaintiff a great deal for the care of his wife, creates by itself any 
legal obligation against him or his estate. Those statements were 


admitted in evidence simply along with the other evidence, to be 
considered with the other evidence in the ca«e, to enable you to 
determine whether there was an agreement lietween Bellows and the 
plaintiff that those services were to be paid for, either at the stipulated 
price of $12o per month, or on the basis of their reasonable value; 
and if you are not satisfied by a preponderance of the evidence that 
there was such an agreement between Bellows and the plaintiff, 
then your verdict should be, under those circumstances, for the 
defendant. 


Now, you must understand, applying the law which, I gave you to 
the facts in this case; also, that the mere request or direction by an 
employer to an employee to perform services not strictly in line with 
the ordinary duties of the employe, and the doing of "those acts by 
the employe in the ordinary course of his or her daily work, is not 
alone sufficient evidence to show an agreement between the employer 
and employe that such service was to be compensated for by ad¬ 
ditional pay. In other words, I simply mean to say to you in this 
case, which has taken some days to try, that the mere fact that there 
were services performed which you may think were hevond those 
which were originally stipulated by Bellows, but which were an 
incident of Mrs. McCurley’s day's work, does not, standing 
101 alone, give her a right to’ recover a verdict, and the reason 
for that is quite obvious, if you stop to think. If that were 
the law, an employer would have to enumerate with care every par¬ 
ticular service an employe had to perform as an incident to his em¬ 
ployment, lest some act later on be called an additional service for 
which extra compensation could lie recovered. 

In order to entitle the plaintiff* to recover for additional services 
rendered by her to Bellows, you must find, as I have stated to vou, 
in varying form, that Bellows agreed that he would pay for such 
additional services, and that as a result of that agreement the plain¬ 
tiff performed such services. 


Of course, if you find that to be the fact, then you recur to the 
instructions that I have given you as to the measure which you are 
to apply in determining the .payment for those services, in render¬ 
ing a verdict for the plaintiff; but in the event that vou do not so 


find, and are not satisfied bv a preponderance of the evidence of that 
fact, that there was such an agreement, then your verdict should be 
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for the defendant ; and, in that connection, the Court says that you 
have a n g ht to consider, with all the other evidence in the case, 
whether or not there were additional services performed from time to 
time and that the increased payments which were made to the 
tl 1 me /. ( L t i nie Kv Bellows were the compensation, paid 
' a 111 f°r the additional sendees performed by her 

and accepted by her under an agreement between her and Bellows 
and if you shall so find that is to say, if you shall find that the pav- 
^ ma f e b> r him to her which increased her wages from time to 
time or what he paid her as a matter of agreement, and that what 
the testimony shows in this case beyond that was merely an inten- 
tion on his part to do something for her that he was under no legal 

MT/° u°a ‘l nd 88 a ™ ere patter of gratitude, then you would 
find that she had been paid for her services in this case. 

Aow gentlemen, it is for you to judge the facts, but it if proper 
mo or the Court to sav to you that claims for services against 
1U “ estates of deceased persons resting merely on verbal testimony 
. IJ#i a "d declarations or admissions made by the deceased and 
testified to for the first time by persons who said they heard them, 
>ears after, ais they testified, and when the lips of the deceased 
person alleged to have made those statements are closed in death 
naturally require close and careful scrutiny. It is wholly inde¬ 
pendent of the intention of any person to commit perjury. ‘ It is a 
mere matter that the law, in its wisdom, says it is appropriate, that 
where the lips of one party to a contract are closed in death, and in 
consequence the other party does not testify to the contract, and the 
claim is made after death, and depends for its validity upon the 
testimony of those persons who state the circumstances'years after 
they actually heard them, it naturally requires close scrutiny and 
ananalysis of the evidence in order to prevent injustice. 

The Court may say to you that it is proper that any claim for 
extra services rendered by one person to another, which' are merely 
superadded to claims upon the original contract between the same 
parties, ought to he demonstrated to you, with the burden of proof 
resting upon the party claiming for those services, clearly and ex- 
plicitly, in order to permit a recovery. 

It is therefore your right, gentlemen, and your duty, to analyse 
compare and consider all the evidence in this case, the statements of 
the persons who have testified, and also in connection with those 
statements the various documents, all of them, that have been in¬ 
troduced in evidence in this case, and if you are satisfied under those 
circumstances of the existence of an agreement, to render a verdict 
for the plaintiff, in the course of the method that I have pointed out 
to you; but unless you are satisfied in your mind, or if vou fail to 
lie satisfied of such an agreement, with the burden of proof resting 
upon the plaintiff, such as I have already pointed out to vou under 
those circumstances your verdict should be for the defendant 
iAO , Now > Gentlemen, in dealing with the matter of the amount 

Wo of your verdict, the Court says to you that if you find from 

the evidence in this case that there was a contract by the 
deceased Bellows with the plaintiff to pay for sendees of the plaintiff 
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by Bellows, and that such services were to be paid for at the time of 
his death, then the statute of limitations would run against the con¬ 
tract only from the date of the death of the decedent in his par¬ 
ticular case. Therefore you would have no necessity to consider 
whether that claim was barred by the statute or not, because this is 
within the period; but, in that connection, I say to you, as I have 
pointed out already, if you find, as a matter of fact, from all of 
this evidence of what really took place that there was an agreement 
.to pay, and that that agreement was to pay along at stated periods, 
and that that money was withheld and used by him, under those. 
circumstances you could only permit a recovery for the plaintiff 
for the amount which accrued within three years from the death of 
the decedent, and, of course, in pointing out to you the methods 
bv which you arrive at a verdict, the Court is giving you no intima¬ 
tion of its belief of the propriety of a verdict for either side; but it 
says to you, with equal care, at the conclusion of the case, that if you 
have failed to find the existence of that agreement, with the burden 
of proof resting upon the plaintiff, then you exclude entirely any 
method of computing the contract, and it is your duty, under those 
circumstances, to render a verdict tor the defendant. 

Of course, if you should find a verdict for the plaintiff, you have 
a right to add interest to any sum which you may find. 

Now, gentlemen, let us hear the exceptions that you want before 
the jury retires. 

Mr. Baker: In speaking of the burden of proof, if your Honor 
please, you said that there was no presumption. Mv idea is that if 
evidence is uncontradicted and unimpeached, it is presumed to be 
true. I think that is the rule of law, and 1 except to the charge in 
that form. 

104 Mr. Darlington: The Supreme Court decided to the con¬ 
trary. 

The Court: Mr. Baker, I cannot charge that. 

Mr. Baker: I want the exception. 

The Court: They are the judges of the credibility of the witnesses. 

Mr. Baker: To the charge generally on what your Honor said 
about the existence of any other contract, I want to reserve my right 
to the extent of the quantum meruit, independent of any agree- 

nient. 

I also want to take an exception to what your Honor said about 
three years from the date that any of the money might be due, there 
being*no claim made in this case that this contract was one where 

there was money payable monthly. 

1 think the bringing into the case of the statute of limitations, the 
ordinal*v statute, might be likely to confuse the jury. 

The Court: Mr. Baker, there can be no misapprehension about 
that. What 1 stated to the jury was simply this, as I thought, that 
if they find, in accordance with your contention that there was an 
agreement, but from this evidence it certainly is that they, as the 
judges of the facts, might find—I make no intimation to them as to 
what they shall find—that it was not an agreement to pay at death, 
but was an independent agreement for additional services, but which 
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l»y the terms that they can host find that it was to he paid along at 
regular intervals, and that Mrs. McCurley let that money remain in 
ln» hands, and he used it, and owed it to her, that that was a debt 
due and not living collected within the period of the statute of 
inn iitioii it of course, if it existed prior to three years before the 
•tea. i of Bellows could not he recovered on in this action 

Mr Baker: My exception was to the fact that there was no evidence 
to sustain tliut part of the charge. 

The Court: You may have an exception. 

Mr Baker: Your Honor said about the $125 per month 
that the verdict should be for the defendant. Of course 

death m ,IUt ria,m "" 8 tha * * 125 "as to be paid at the time of 

Mr. Darlington: The whole of it? 

Mr. Baker: No; less the credits. 

The Court: Well, I stated that if they find that the contract was 

at she was to be paid at the time of death. That was incorporated 
in the original instruction. p lcu 

Mr. Baker: That your Honor sai.l something in regard to the 
infirmities of verbal testimony. I except to that because your Honor 
spoke about the well recognized condition in regard to verbal state¬ 
ments. 5 our Honor used the words “well recognized” as to the 
infirmities of such statements. a 10 me 

I lie Court: I did not use the word “condition.” I said it was 

x™ " rm “ i> " ,h>i ... ■ 

Mr. Baker: Me take an exception. 
that 1 ' 1>Urli " 8t ° n: The Su P re,ne Court of the United States said 

Mr. Baker: I am delighted, if your Honor please that the 
in'y exceptions l '° ntmuM to aHiru ' - vour Honor while I am noting 

The Court: I am quite content to follow them 
Mr. Baker: Then what your Honor said in regard to the wav 
the jury should regard the testimony by reason of the death of Mr 
Bellows, that is to say one of the parties. 1 want to note an exceO 
tion to Of course, the prayers, I think, cover the question of what 
}ou said about statements in regard to gratitude ^ 

The Court: They are fully covered already by exceptions 
Mr. Baker: And when you say “the mere fart nf con¬ 
formed/ there might be for money owed and gratitude—-Pwant 
to reserve an exception to that remark. 1 

The Court: All right. 

10b Mr. Baker: Of course, there is the general exception to 
the right to recover for extra duty upon the quantum meruit 
aside from the way in which your Honor instructed the jury ’ 

ilr. Darlington: Something was said in the charge thatthe iurv 
•an find from the evidence that there was a contract for $125 to 
he paid from time to time. We think there is no testimonv of thlt 
kind of contract. The only contract was to be paid at death. 
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Mr. Baker: I made that point also. Maybe we can agree that 
that part shall go out of the case. 

Mr. Darlington: No; it is the duty of the Court to instruct the 
jury. The Court may he right, and you and I may be wrong. 

Mr. Baker: It makes me think 1 am wrong when I agree with 

vou. 

* 

The Court: Of course, as to that part of the charge, there may 
have been some lapse in the Court’s statement. That is correct. 
The only evidence in this record respecting the particular contract 
to pay $125 is the evidence which refers to that agreement to pay 
at death. 

I will say to the jury now, that unless they are able to find from 
the evidence that the $12*) contract was the one which was payable 
at death, they would have to find the contract upon the basis of an 
agreement to pay for the services, hut to pay what they were reason¬ 
ably worth. 

Each and all of the exceptions so stated in the foregoing bill of 
exceptions were duly noted by the court at the time same were 
severally taken, and plaintiff prays the court to sign and seal this 
her bill of exceptions, the same to have the same force and effect 
as if the rulings contained herein were set out in separate bills of 
exceptions, which is accordingly done this 29th day of July, 1918, 
nunc pro tunc. 

ASHLEY M. GOULD, 

Justice . 
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